ABATEMENT. 

i, Tue deathrof the defendant in error in a personal action, pending a 
writ of error in this court, does uot abate the suit, but it may be re- 
vived under the statute in the name of his personal represeutative.— 
Pope v. Welsh’s Adm’r, 631 

2. Where the defendant in an action of crim. con sues out a writ of error 
to reverse the judgment rendered against him, and dies before errors 
assigned, the suit may be revived in this court, under the statute, in 
the aaine of his persoual represeutative.—Coz’s Adm’r v. Whitfield, 738 


ACCOUNT CURRENT. 

1. The term, account current, in its usual mercantile sense, impl:es an 
account, which coatains items of debit and credit between the par- 
ties. from which the balance due to the one or the other is, or can be 
ascertained.—Wason v. Calvert, Adm’r, 274 


ACCOUNT, OPEN. 

1. Au Accoaat—whether of one or more items—founded on a contract, 
soine term of winch is left unsettled by the parties, is an open ac- 
count, and to such the statute of limitations of three years applies.— 
Mims Exr’s v. Sturtevant, 360 


ACTION. 

1. .Where an agent places notes, belonging to his principal, in the hands 
of an attorney for collection, and takes a receipt therefor to himself, 
he may, wheu the mouey is collected, maintain an action for it in his 
own uame.—Moore § Jones, Adm’rs, v. Henderson, 232 

. It is ofteu a matter of difficulty to determine whether an action is 
in form ex contractu or ex delicto. Perhaps the best criterion is this; if 
the cause of action, as stated in the declaration, arises from a breach 
of promise, the action is ex contractu, but if from a breach of duty, 
growing out of the contract, it is in form ex delicto and case.—Wilkin- 
son V. Moseley, 288 

3. The bond ofa sheriff. payable to the person, who for the time being 
holds the office of Governor, in his official character, and his succes- 
sors in office, is to be regarded as payable to the office, and not to the 
person of the incumbent, and a suit upon it in his individual name 
cannot be maintained.—Baghy, use, §c., v. Baker et als. 653 

4. If a bond be paid by a third person, at the request of the obligor, a 
suit cannot be afterwards maintained upon it in the name of the ob- 
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ligee for the use of the person by whom such payment was made.— 
Simmons §& Wife v. Walker. use, §., 664 
5. Ifa sheriff sell land under execution, and consummate the sale by 

executing a deed to the purchaser, the execution, unless the sale is 
set aside, must be considered as satisfied to the extent of the sum 
bid, although the sheriff may not have received the purchase money; 
and being satisfied, the sheriff is liable to the plaintiff, and not to the 
defendant in the execution, for failing to collect it.—Moore v. Bar- 
day, 672 
See Bankrupt, &c., 1, 2. 

Bi.is or Excuanee, &c., 12. 

ExecutTors aND ADMINISTRATORS, 14, 15, 18. 

GuaDIAN anp Wanp, 3. 

Partners, &c., 1. 


ADVANCEMENT. 

1. The advancement of the husband, the wife living, is an advancement 
of the wife, and after her death should be charged against those, who 
occupy the same relation to the estate of him, by whom such advance- 
ment was made, that she would have occupied, if living.— Wilson’s 
Heirs v. Wilson’s Adn’r, 176 

2. And in such case the advancement must on final settlement be 
bronght into hotchpot by the representatives of the wife before they 
cati be allowed to participate in the distribution. Ib. 

3. Infants of themselves are incapable of electing whether they will ac- 
count for advancements, or be excluded from the distribution, on final 
settlement of the estate, and their exclusion, without the previous ap- 
pointment of a guardian ad litem to represent them, and protect their 
interests, is, therefore, erroneous. (Overruling Parks v. Stonum, 8 
Ala. 752, so far as it asserts a contrary doctrine.) Ib. 


ADVERSE POSSESSION AND DISSEIZIN. 
1, The perception of the eutire profits by one tenant in common is 
not of itself sufficient to divest the possession of his co-tenant, nor are 
acts of owenership ly one tenant in common necessarily to be con- 
strued into acts of disseizin; but an undisturbed and peaceable oc- 
cupancy of the premises by one for near thirty years, under an ex- 
clusive and notorious claim of title, without any payment of rents 
and profits, or any acknowledgement of the right of the other, is suffi- 
cient to raise the presumption of an actual ouster.—Johnson et als. v. 
Toulmin et als. 50 

2. Where one tenant in common of an equitable title, after the aban- 
donment of possession by both and their removal from the State, 
returned and made a new and distinct contract of purchase with the 
vendor, from whom he received a deed to himself individually, which 
he had duly recorded, the mere fact that he, about the same time, 
caused the original unexecuted contract, under which he and his 
co-tenant previously held, to be spread upon the record, is not suf- 
cient to rebut the presumption of an adverse possession arising from 
a long continued, notorious, and peaceable occupancy under the new 
purchase. Ib. 
See Eyectment, 4. 
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AFFIRMANCE, DAMAGES ON. 

1. The statute, giving damages at the rate of ten per cent. on the affir- 
mance of judgment in this court, when the defendant below is the 
plaintiff in error and has superseded the judgment, applies to judg- 
ments for specific money demands only, and does not embrace judg- 
ments of condemnation in trials of the right of property.—Hooks et al. 
v. The Br. Bank at Montgomery, 451 

2. A judgment in this court, which awards ten per cent. damages on 
affirmance of a judgment of condemnation in a trial of the right of 
property, is too uncertain to enable the clerk of the court below to 
compute or ascertain the amount of damages, and to that extent is 
consequently void. Ib. 

3. The bond prescribed by the 3d section of the act of 1828, (Clay’s Dig. 
213.) regulating trials of the right of property, was merely intended 
to secure to the plaintiff the value of the property as assessed by 
the jury, if that value be less than the amount of the judgment, 
and if as much or more, the amount of the judgment itself. The 
act does not in any manner alter the character of the judgment of 
condemuation, or authorise this court to award ten per cent. damages 
on its affirmance. Id. 


ALIEN. 

1. Although, since Congress has exercised the power confered by the 
Federal Constitution of establishing a uniform rule of naturalization, 
no State can pass an act by which aliens may be naturalised, yet 
each State has the undoubted right to enact laws regulating the de- 
scent of and succession to property within its limits, and consequently 
to permit an alien to inherit it.--Etheridge v. Doe ex dem Malempre, 565 

2. As the law governing the succession to property emanates from jhe 
State, and the State has the power, when there are no heirs, to deter- 
mine who shall take, it follows, that lands, which have been patented 
by the United States to an alien, will, on his death without leaving 
inheritable blood, escheat to the State, and not revert to the General 
Government. Ib. 

3. The Act of the 16th January 1844, for the relief of Francis de Ma- 
lempre, (Pamphlet Acts of 1843-4, p. 56,) does not simply remove the 
disability of alienage, under which he and those through whom he 
claimed labored, leaving him to prove that he is the rightful heir of 
Christopher Vanner, but is an unconditional legislative grant to him 
of all the lands, of which the said Christopher died, seized and pos- 
sessed. Tb. 

4. But Christopher Vanner being incapable, at the time of the death of 
his brother Jolin Vanner, by reason of alienage, of inheriting the lands 
of the latter, and consequently having never acquired the legal seizin 
thereof, such lands did not pass by the said act. Tb, 

5. However true the doctrine, that a grant of land by the Government 
to an alien and his heirs necessarily confers the power to enjoy and 
transmit it, when applied to legislative grants, it does not hold good 
as to patents, issued by the ministerial officers of the Government 
upon ordinary purchases by an alien of the public domain. 1d. 
See Descent, 1. 
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AMENDMENT. 

1. The judgment of a court connot be altered or corrected at a term sub- 
sequent to that at which it was rendered, except in matters of clerical 
omission or misprison.—Gibson v. Wilson, 63 

2. A final judgment cannot, at a term subsequent to that at which it is 
rendered, be so altered, as to relieve one party from the costs, and 
charge the other with them.—Harriset al., Ex'rs, v. Billingsley et al., 438 
See Bastarpy, &c., 5. 


APPEALS FROM JUSTICES. 

1. If an appeal be taken from the judgment of a justice of the peace, 
within five days after it is rendered, it cannot be dismissed because no 
bond has been executed, if the appellant is ready to give the bond when 
the motion to dismiss is made.-—Henderson v. Plumb § Robbins, 74 

2. It is error to render judgment against the security in an appeal bond 
for more than the penalty, but if done, it may be regarded as a cleri- 
cal mis-entry, and ameded here under the statuie.—Witherington, 
Adm'r, v. Brantley, 197 

3. Where, on the trial of an appeal from a justice's to the Circuit Court, 
the sum in controversy is less thar. twenty dollars, a jury is not ne- 
cessary, but, if the cause of action be an ecpeu account, the court 
cannot render judgment final, until the demand has been establishec 
by proof. Ib, 

4. When, on an appeal from a justice’s court. the original papers and 
judgment entry are sent up, properly certified by the justice, the Ap- 
pellate Court, without other proof of their execution or identity than 
that afforde:' by the just'ce’s certificate, will look to them as evidence 
of what was douc before juin ‘u the cause.--Wolfe v. Parham, 441 


APPRENTICES‘iIP. 

1. The contract of apprenticehip, whether a slave or white person be 
bound, is one of personal trust, and is not assiguable.-- Tucker & 
Wife v. Magee, 100 

2. If one, to whom a slave is bound as an appreuiice for a term of 
years, before the expiration of such term, reuouuces his trust, and 
suffers the slave to be couverted by a third person, the owner will 
become entitled to the immediate possession, and may bring trover 
for the conversion. b. 


ARBITRATION AND AWARD. 

1. The rule of law isto intend that that an award is made “ of and upon 
the premises,” unless the couirary appears.— Strong v. Beroujon, 168 

2. Where the submission is of matters which couceru one of the parties 
in his own right, and.as.guardian, but does not require the arbitrators 
to separate the oue interest from the other, an award in favor of such 
party canuot Le objected to for uncertainty, because it fails to show 
what is awarded to him in his own right, and what as guardian. If 
it should become a materia! question in a future suit about the same 
matters, extraneous evidence will be admissible to prove it. Ib. 

3. An award is not necessarily wanting in mutuality, becaust nothing 
is required to be done by one of the parties. Ib. 
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ARBITRATION AND AWARD—continvep. 

4. A guardian may submit for his ward, and is bound by the award in 
the ordinary way, in which one man is bound, who binds himself 
for the acts of another. . Ib. 

5. Where the submission is independent of the statute, and not under 
an order of court, and there is no agreement that the award shall be 
made a rule of court, gross partiality in the arbitrators is no defence 
to an action at law for the non-performance of the award. Ib. 


ASSIGNMENT, DEED OF. 

1. Where a deel of assignment for the payment of debts is made to a 
a naked trustee, with the intent on the part of the debtor to delay, hin- 
der, and defraud his creditors, the assent of the creditors will not be 
presumed, although the deed devotes the property conveyed, abso- 
lutely and unconditionally, to the payment of their debts, and the 
trustee did not participate in the fraudulent intent; but such assign- 
ment will be void as against creditors, who have acquired a lien on 
the property before an actual assent is given.— Townsend § Brothers v. 
Harwell, 301 


ATTACHMENT. 

1. After the issuance of an attachment against a steamboat under the 
Act of 17th January 1844, the proceedings should so far conform to 
the nature of the admiralty practice, as that the declaration be filed 
agaitst the boat itself, and aot against the owners, and the owners be 
allowed to intervene and make themselves parties to the suit, if they 
desire to do so.--Otis et al. v. Thorn, 395 

2. The statute, giving to bonds, executed for the forthcoming of property 
levied on under attachment, when returned forfeited, the force and 
effect of judgments, and authorising the issuance of executions thereon 
for the amount of the recovery in the attachment suits, was intended 
merely to provide a summary remedy, and not to deprive the obligors 
of any legal defence, which they might have setup against the bonds 
at common law.——-Dunlap v. Clements et als. 778 

3. If in such case the plaintiff, after the property has been replevied 
under the statute, causes a portion of it to be seized and sold under 
process sued out by him against oneof the sureties, andthus prevents 
a compliance with the condition of the bond, it is a discharge of the 
obligors to the extent of the property so sold. db. 

4. Although a failure to delivet a part of the propetty replevied in an 
attachment suit, without the fanlt of the plaintiff, will, under the 
statute, amount to a forfeiture of the bond. and authorise execution 
for the entire sum due on the judgment, after crediting it with the pro- 
ceeds of that delivered, yet if the failure to deliver any portion of it 
is occasioned by the act of the plaintiff, the statute ceases to apply, 
and the obligors, in default of delivering the residue, can only, as at 
common law, be held liable for its value. Ib. 


ATTORNEYS AT LAW. 

1. Where an attorney has appeared in the cause in the court below, 
without objection, his authority cannot be questioned in the appellate 
court.—Moore v. Easley, Adm'r, 619 
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BANKRUPT AND BANKRUPTCY. 


1. The Bankrupt act of 1841 clothes the assignee with all the right, title, 
and powers in and over the assets, that the bankrupt possessed be- 
fore his bankruptcy, but nothing more. It was not its design or in- 
tention to enable him to convey a legal title, where, by the rules of 
law, the bankrupt could not have done so.—Camack, use, §c., v. Bis- 
quay, Adm’r, 286 

2. A sale, therefore, by the assignee, of a chose in action, does not di- 
vest him of the legal title, and authorise the purchaser to sue in his 
own name. Ib. 


BASTARDY, PROCEEDINGS IN. 


1. Where the putative father of a bastard appears, and submits, without 
ohjection, to a trial in the County Court on the merits, it is too late to 
object to the regularity of the recognizance taken by the justice.—- 
Wilson v. The Judge of the County Court of Pike, 757 

2. After the jury has been empannelled to try the question of paternity, 
the court, on the production of a release from the mother of the bas- 
tard, is not bound, on the motion of the defendant, to dismiss the 
proceeding, but may refuse to do so, and in that event the defendant, 
if he wishes to insist on it, should plead the release in bar, and request 
of the court appropriate charges to the jury. Ib. 

3. A release given by the mother of a bastard, whilst under age, is not 
binding, and if afterwards repudiated by her, cannot be insisted on in 
bar of her rights. Ib. 

4. The proceedings before the justice against the putative father of a 
bastard are a part of the record of the cause, and if from them the 
facts necessary to sustain the jurisdiction of the County Court appear, 
it will be sufficient, notwithstanding the judgment entry may fail to 
disclose them. Ib. 

5. A judgment against the father of a bastard, that he pay “the sum of 
forty dollars, annually, for ten years, to wit, forty dollars now, and 
forty dollars every year for ten years afterwards,” is erroneous ; but 
as the judgment shows upon its face that the defendant was con- 
demned to pay “forty dollars, annually, for ten years,” the latter por- 
tion of the judgment entry must be treated as a clerical misprision, 
and here amended. Ib. 


BIILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. If one signs or endorses a blank bill or note, and parts with its pos- 
session, with the view of its being filled up and made a negotiable 
security, and it afterwards and before maturity comes to the hands 
of a bona fide holder for a valuable consideration without notice, he 
will be held to its payment, without regard to the authority of the 
_ Remon by whom the blank was filled. _— Robertson v. Smith, 220 
. Atcommon law, the protest of a notary public is not evidence of 
““Hotice of the dishonor of a bill, although it should contain an aver- 
ment that such notice was given. It is | by virtue of the statute alone, 
(Clay’s Dig. 280 2 9,) that it is admissible for that purpose — Rives v. 
Parmley, 256 

3, The proper construction of the statute, making the protest of a no- 











INDEX. 845 


BILLS OF EXCHANGE, &c.—conTINvED. 


tary public—when it certifies that legal notice of the dishonor of a bill 
has been given, “ personally or through the post office,” to any of the 
parties entitled to such notice—evidence of the fact or facts it purports 
tu contain, is that all notices, unless given through the post office, are 
to be deemed personal, whether handed to the party himself who is 
entitled to it, or left, in a proper manuer, at his residence or place of 
business. Ib. 
4. To charge the drawer or endorser of a bill by notice left at his place 
of business or residence, it should be delivered to a clerk, if there be 
one, at the former place, or to some proper person at the latter, if any 
such be there. > BB. 
5. If notice of the dishonor of a bill be left at the place of business or 
residence of the drawer or endorser, it should be shown that it was 
left in such manner, and under such circumstances, as are sufficient 
to charge him. db. 
6. In an action against the drawer or endorser of a bill, the onus of 
showing due diligence is on the plaintiff. and is a pre-requisite to his 
right of recovery. If the proof, therefore, be too uncertain to enable 
the court to see that due diligence has been used, he must fail in his 
action. Ib. 
7. Where a bill of exchange, accepted by a firm and endorsed in the 
name of the payee, is, before its maturity, put in circulation by one 
of the partners, his act is to be considered the act of his co-partners, 
and estops them, when sued on the bill, from denying the genuine- 
ness of the endersement.— Sprague § Winston v. Zunts, 382 
8. In such case, the legal presumption, in the absence of controlling 
evidence. is, that the bill has been taken up and discharged by the 
acceptors and again put in circulation for their benefit, and as from 
this presumption it follows that the bill was of no validity until thus 
put in circulation, a holder, who has purchased it from an agent of 
the firm, ata discount greater than the legal rate of interest, can only 
recover from the acceptors the principal sum paid, notwithstanding 
such purchase was made in entire ignorance of the facts. Ib. 
9. One who unites with another, as his surety, in drawing a bill, in the 
absence of proof limiting his liability, is to be considered as assuming 
all the duties and liabilities of drawer to each of the parties to the 
bill, and is consequently liable to the accommedation acceptor, not 
only for the amonut of the bill, in case the acceptor has it to pay, but 
for the usual commissions incident to its acceptance and payment.— 
Swilley § Riley v. Lyon § Baker, 552 
10. The acceptor of a bill of exchange may appoint an agent to pay it, 
or to refuse payment, and a presentment of the bill to such agent is 
a sufficient presentment to charge the drawer and endorsers.— Phillips 
v. Poindexter, 579 
11. The protest of a foreign bill, being by the universal custom of mer- 
chants prima facie evidence of its dishonor, is also evidence, when 
the demand is made of an agent, to prove the fact of anagency. Ib. 
12. The holder ofa bill may constitute au agent for its collection, either 
by the endorsement of it himself, or through the blank endorsement 
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BILLS OF EXCHANGE, &c.—continvep. 
of a prior holder, and when such bill is restored to him, he may sue 
on it as though it had never been made payable to the agent. The 
subsequent possession of the bill, in such case, is prima facie evidence 
that it has been so restored, and that the legal title is in him. Ib. 

13. Where the payee of a note, not payable in Bank, assigns it for value 
and binds himself “for the payment of the same until paid,” the ne- 
cessity of suit against the maker at the first court to which suit can 
be brought is thereby waived, and his liability is complete, whenever 
the cndorsee shall have exhausted his legal remedy against the 
maker.—Lockett v. Howze, 613 

14. The payee of a bill is a competent witness for the drawer, in a suit 
against him by the endorsee, to impeach its validity.— The State Bank 
v. Seawell, 616 

15. Where, by agreement between the creditor and principal debtor, 
founded on valuable consideration, the day of payment of a bill or 
note is postponed, it is such an alteration of the contract as discharges 
the surety, without regard to the time of the extension, or whether it 
has operated to the prejudice of the surety or not.—Haden et al., Ez’rs, 
v. Brown, 641 

16. A party to a bill, once discharged for the want of notice, or other 
laches on the part of the holder, is always discharged, and cannot 
again be made liable, unless by his own voluntary act.—Smith v. 

665 

17. Where the drawer of a bill, who has placed funds in the hands of 
the drawee to meet it, has been discharged for the want of die pre- 
sentment and notice of its dishonor, the subsequent application of 
such funds by the drawee to the use of the drawer, without his 
knowledge or consent, will not render him liable to the holder as for 
money had and received. Ib. 

18. An endorsement of a bill or note after it has been protested for non- 
payment is to be construed according to the intention of the party 
making it, and if it be clear that he intended by the act to bind himself 
as a regular endorser, whose liability is fixed, he may be sued and a 
recovery had against him as such. 

Cuixtoy, J., dissenting, and holding that to entitle the plaintiff to re- 
cover, the action should be predicated upon the agreement, by which 
the party bound himself to respond as an endorser; otherwise there 
would be an incongruity between the averments and proof.—Hullum 
v. The State Bank, 805 


See Huspanp anv Wirt, 4, 5, 6. | 


BONDS AND SPECIALTIES. 

1. The sureties in an attachment bond are not liable for the costs ac- 
cruing on a trial of the right of property between the laintiff and a 
third person, who interposes a claim to the property levied on under 
the attachment.— Thompson v. Gates, 32 

2. The liability incurred by the surety on a guardianship bond is not 
discharged by his death, but continues for the full term of the guard- 
ianship.— Moore v. Wallis et als., 458 
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3. If the personal representative of the deceased surety wishes to put 
an end to the liability, could he not under the statute compel the 
guardian to give new security—QuerE? Ib. 

4. A writing executed prior to the statute of 1839, with nothing on its 
face to indicate that the parties intended it to operate as a specialty, 
except a scroll after the signature, with the word sea! written within 
is not to be regarded as a sealed instrument.— Moore, adm’r, v. Leseur 
and Wife, 606 

5. The injunction meant by the statute (Clay’s Dig. 357, 3 79,) upon the 
cissolution of which the bond is to have the force and effect of a 
judgment, is the writ of injunction, and unless such writ issues, there 
is nothing to support the statutory judgment.—Shorter’s Adm’r v. 
Mims et als., 655 

6. Where the execution, issued on an injunction bond which misde- 
scribes the judgment sought to be enjoined, pursues such judgment, 
it cannot be so amended as to make it conform to the judgment de- 
scribed in the bond and thus vary from that which it was intended 
to describe. Ib. 
See Appeats From Justices, 2. 

ATTACHMENT, 2, 3, 4. 


CASE, ACTION ON. 
See Pieapine at Law, 11. 


CHAMPERTY AND MAINTENANCE. 

1. A sale by the tenant for life of the absolute property in a chattel 
converts the interest of the remainder-man into a chose m action,—the 
transfer of which, with a knowledge of the fact that the chattel is in 
the adverse possession of the purchaser, under a bona fide claim of 
the entire title, is void, and passes nothing to him to whom such 
transfer is made.—Price et als. v. Talley’s Adm’rs, 21 


CHANCERY. 

1. The acts of an executor or administrator may be questioned in 
equity by a legatee, distributee, or other person having an interest, 
buc it must be done upon appropriate allegations in the pleadings. 
Beattie, adm’r, v. Abercrombie et als , 

2. Although statutes of limitation do not apply to demands purely 
equitable, yet courts of equity, acting in accordance with legal anal- 
ogies, adopt those statutes in cases analogous to those in which they 
would apply at law.—Johnson et als. vy. Toulmin et als., 50 

3. Acquiescence and laches for a great length of time by a party out 
of possession, productive of much hardship and injustice to others, 
cannot be excused except by showing some actual impediment or 
hindrance caused by the fraud or concealment of the party in pos- 
session, which will appeal to the conscience of the chancellor. In 
such case, a court of equity, acting on principles peculiarly its own, 
founded on lapse of time and the staleness of the demand, in its 
desire to promote the peace and repose of scciety, although no statute 
of limitations apply, will not interpose and grant relief against an 
adverse right. Ib, 
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CHANCERY—continvep. 

4. A court of equity will entertain a bill filed by a married woman, and 
protect her in the enjoyment of her separate estate in slaves, when 
they have been levied on under attachment at the instance of a cred- 
itor of the husband, and, judgment having been rendered, have been 
deinanded by the sheriff of the husband, by whom they were re- 
plevied, for the purpose of selling them under the execution.-— Gould 
v. Hill, by next friend, §c., 84 

5. The false representation of the vendor, as to the existence of a ma- 
terial fact, constituting an inducement to the contract, and upon 
which the venadee relied, and had a right to repose, in concluding the 
purehase, entitles the latter to rescind the contract in a court of 
equity, although the vendor may not have known that such repre- 
sentation was false; for, as his ignorance does not avert the injury, 





so neither does it destroy the remedy.—Read v. Walker, 324 
6. But, whether in that case the vendee should be allowed to rescind 
without first abandoning possession--QuERE ? Ib. 


7. Where a trustee canuot do an act in respect to the trust estate, with- 
out violating the directions of the instrument creating the trust, and 
subjecting himself to liability, a court of equity will uot interfere, at 
the instance of one of the cestuis que trust, the others being minors, aud 
order the act to be done in opposition to the trustee’s wishes.— Lewis 
v. Cook § Mitchell, 334 

8. Courts of Chancery exercise jurisdiction concurrently with all other 
courts having cognizance over the subject of legacies, and this, 
whether the executor has assented to such legacies or not.—Pearson 
et al. v. Darrington, adm’r, §c., 348 

9. Where specific legacies are bequeathed, a court of equity will. at the 
instance of the legatees, take jurisdiction to compei the executor to 
discover and account for unadministered assets, which have come or 
should have come to his hands, and appropriate them to the pay- 
meut of the testator’s debts, so as to save the property specifically 
bequeathed from being sold for that purpose; and the pendency of a 
settlement in the Orphans’ Court cannot in such case divest the ju- 
risdiction. Ib. 

10. To authorise a decree for the specific performance of a parol agree- 
ment for the sale of land, on the ground of part performance, it is in- 
dispensable, not only that the acts which are alleged to be in part 
performance, but the coutract itself as stated in the bill, should be 
establish by clear and definite proof.—Aday v. Echols, adm’r, et als., 353 

11. If the proof fails to establish the contract, as alleged, or any of its 
terms are left in doubt or uncertainty. a specific performance cannot 
be decreed ; for should it be, it would be uncertain whether the chan- 
cellor was enforcing the contract of the parties, or one, which he has 
made for them. Ib. 

12. Where, therefore, the bill alleges that the payments were to be made 
in five equal annual instalmeuts, and the proof is that they were to be 
made in four or five equal annual instalments, it appearing that part of 
the purchase money is still unpaid, a decree for the specific perform- 
ance of the contract is properly refused. Ib. 
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CHANCERY—continvuep. 

13. Where a purchaser of land, who, upon the faith of the contract, has 
entered into possession and made valuable improvements, files his 
bill for a specific performance, but fails to make out such a case as 
wil entitle him to the relief sought, the bill may be retained for the 
purpose of allowing him compensation, if he has not a full and ade- 
quate remedy at law. Ib. 

14. In such case, the land should be charged, as against the vendor 
and his representatives, with the payment of the amount ascertained 
to be due to the complainant, unless some circumstance appears 
that would render it improper to do so. The insolvency of the ven- 
dor’s estate, (he being dead.) is not a sufficient reason for refusing 
so to charge it. Ib. 

15. Where the acknowledged residence of a party is in this State, and 
the principal part of his property is here, his pretended removal to 
another State, with the fraudulent intent of evading the jurisdiction 
of the Chancery Court. will not oust that court of jurisdiction of a bill 
filed against him by a non-resident complainant, but it may proceed 
to make him a party in the mode prescribed by the statute.—Clay's 
Dig. 352, 3 44.--Glover v. Glover, 367 

16. N. A. H., an infant, died intestate, being possessed at the time of a 
slave, and leaving J. A. H., an infant brother, her sole distributee. 
The intestate not being indebted to any person, no administration 
was taken out on her estate, but the slave passed into the hands of 
the father of J. A. H., and was levied on under an execution against 
him as his property. Held—That under this state of facts, a court of 
equity will entertain jurisdiction to restrain the creditor from selling 
the slave as the property of the father.— Gould v. Hill, by neat friend, 457 

17. Where a ward, after the death and distribution of the estate of a se- 
curity on the guardian’s bond, obtains a decree against the guardian, 
upon which execution is issued and returned no property. a court 
of equity will entertain jurisdiction of a biil filed by the ward against 
the personal and legal representatives of the deceased security, to 
enforce satisfaction of the demand.—Moore v. Wallis et als., 458 

18. Where the contract in respect to a chattel passes neither the legal 
nor equitable title, a court of equity will not enforce its specific exe- 
cution against a subsequent assignee of the legal title, although he 
has acquired it with notice.—Maulden, Montague § Co. v. Armistead, 
Exr, et al., 500 

19. A. conveyed to §. certain real and personal property, together with 
his then growing cotton crop, on the trust, that if the proceeds of 
the property, other than the crop, should prove insufficient to satisfy 
certain debts due by him to C., “then whatever may remain due 
thereon shall be paid by the trustee (S.) out of the crop, & , and that 
out of the same crop he shall pay to M., M. & Co. a bill for two thou- 
sand dollars, drawn by A. on said M., M. & Co., and by them ac- 
cepted on the faith of the crop, &c., and also pay to the same firm the 
amount due by the said A. on his account current,” &. The deed 
then provides, after the discharge df “the debts already directed to 
be paid out of the sales of the crop,” &c., for the payment of other 
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creditors in the order in which they are named: Held—That there is 
nothing in the deed to show that A. intended to create a preference, 
as between C. and M., M. & Co., so far as the proceeds of the cotton 
are concerned, and those proceeds not being sufficient to discharge 
the balance due to C., after the other property conveyed had been 
exhausted, and the debts due to M., M. & Co., they should be ratably 
distributed between them.— Ib. 501 
20. Where a usurious debt has been settled, by the creditor taking in 
satisfaction property mortgaged to secure it, a court of equity will 
not open the transaction and allow a redemption, on the ground of 
the usury alone —Adams v. McKenzie, 698 
21. Where the mortgagee has paid the full value of the mortgaged pro- 
perty, and without fraud, misrepresentation, or the exercise of undue 
influence, obtained from the mortgagor a release of the equity of re- 
demption, a court of equity will not disturb the transaction. Ib. 
22. Where one of several sureties agrees with the principal debtor, that 
— if he will consent to a sale of property, mortgaged by him to the 
creditor to secure the payment of the debt, and without whose con- 
sent, it being a time when the property would not be likely to bring 
its full value, the creditor would not have sold it,—he (the surety) 
will buy it, should it sell for less than its value, and hold it as a com- 
mon indemnity for himself and co-sureties, the prejudice to the prin- 
cipal, the probable benefit to the surety, and, considered as a mere 
change of the security, the substitution of the one security for the 
other, is each a sufficient consideration to support the agreement, 
and the purchase being made in accordance therewith, a trust im- 
mediately arises in favor of the co-sureties, which may be enforced 
at their instance.— Steele v. Brown, 700 
23. In such case, the surety, so purchasing, is responsible for the pro- 
perty, with its proceeds and profits, and for all losses, which the care 
and diligence, for which trustees are bound, could have prevented ; 
and he should be allowed the sum paid for the property, with inte- 
rest, unless that has in some other way been 1e-imbursed. Tb. 
24. N., having sold to G. three quarter sections of land for a thousand 
dollars, each, executed to him a title bond for two hundred and eighty 
acres, and a deed for the balance; and G., to secure the purchase 
money, gave his three notes, each for a thousand dollars, and paya- 
ble at different times—the two, first due, absolutely, and the last, on 
condition that full title should be made. N. afterwards conveyed to 
G one hundred and twenty acres of the land embraced in the bond, 
transfered all the notes for valuable consideration, became insolvent, 
and left the State, without making, or being able to make title, to the 
remaining quarter section of the land. Held—-That the fair inference 
from the circumstances is, that the parties understood and intended 
the condition annexed to the note last due as an indemnity against 
any damage, which G might sustain by the failure of N. to make 
title to the residue of the land, and, it not appearing to be insufficient, 
the payment by G., in good faith, of the note first due, and, after- 
wards, of the conditional note, with notice of the transfer of the sec- 
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CHANCERY—continvep. 
ond note, will not entitle him to be relieved in equity against the pay- 
ment of the latter.-- Graham v. Nesmith et al., 763 
25. The possession by a wrong-doer of slaves, bequeathed for life, with 
remainder over, accompanied with a claim of the entire title. is suffi- 
cient to authorise the remainder-men to apply to a court of equity, to 
have their ultimate interest in the property protected and secured. 
Ramey et als. v. Green, adm’r, 771 
26. Where administration has been rightfully granted and is still pend- 
ing in another State, a court of chancery here, although it may en- 
tertain a bill quia timet to prevent the destruction of assets of the es- 
tate that have been brought within its jurisdiction, will not proceed 
at the instance of the distributees to a final settlement of the admin- 
istration, but will remit them for that purpose to the tribunal, which 
has first taken cognizance of the cause.— Worthy et al. v. Lyon et al. 784 
27. Where a father, having executed in favor of his daughter an instru- 
ment, which is ineffectual as a conveyance, but of which fact he is 
ignorant, immediately after her marriage delivers property to the 
husband under the impression and belief that such instrument se- 
cures it to her sole and separate use, and the husband accepts it with 
full notice and under a similar belief, a trust arises in behalf of the 
wife, which a court of equity will enforce.—Betts et al. v. Betts, 787 
28. D. procured his son to enter upon and occupy a certain quarter 
section of public land, for the purpose of acquiring a pre-emption 
right to the same; and it was agreed between them, that so soon as 
such right was perfected, D. would pay for the land, and the son 
should convey one half of it to him— Held—That the agreement was 
in contravention of the policy of the pre-emption laws, and the son, 
having secured the title, a court of equity will not enforce a specific 
performance of his contract.—Dial et al. v. Hair et al., 798 
See Mistake, 1. 


CHANCERY PLEADING AND PRACTICE. 

1. A motion to suppress a deposition for an irregularity in taking it 
comes too late, when made for the first time at the hearing of the 
cause.— Beattie, adm’r, v. Abercrombie et als., 9 

2. If a bar, prima ficie good, be set up by the defendant to the relief 
sought by a bill, it cannot, in the absence of appropriate allegations, 
be impeached hy proof of fraud or mistake, however strong. I. 

3. Where, therefore, the allegation of a bill is that a deed of release 
executed by the distributees of an estate to one of its debtors is in 
operative by reason of fraud or mistake, and the defendant sets up 
a release from the administrator, the latter, if proved, is a complete 
bar, unless the bill is so amended as to impeach its validity. Ib. 

4. Where a defendant relies on the plea that he is a bona fide purchaser 
without notice, he must deny notice fully and positively, though it 
be not charged in the bill, and if facts be charged from which such 
notice may be infered, he must deny such facts.—Johnson et als. v. 
Toulmin et als., 50 

5. Where a vendee of land, who has paid the purchase money, and, by 
the terms of the bond, has a present right to the title, files his bill to 
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rescind the contract, and for an account of the purchase money paid, 
&c., the general charge, that the defendant has no title to the land, 
that it is encumbered with the dower of the wife of D., one of the 
previous owners, and that it will be impossible for the defendant to 
procure a title for many years to come, makes out at least a prima 
facte case of equitable cognizance, and is sufficient to require the de- 
fendant to answer.—Read v. Walker, 323 
6. Where a vendee of land seeks by his bill a rescision of the contract, 
and an account for purchase money paid, and improvements, an 
averment, that, in the event of a rescision of the contract, he will 
lose a considerable portion of the purchase money. and of the amount 
due for improvements, if he is compelled to abandon all recourse 
upon such interest in the land as the vendor has, and to trust to the 
personal responsibility and solvency of the vendor, shows a suffi- 
cient excuse for the retention of possession.—-Jb. 324 
7. The chancellor correctly refused to open a decree predicated on the 
defendant's default, when the only ground set up in the petition fora 
re-hearing was that the defendant neglected to appear and answer in 
obedience to the subpa@ua, under the supposition, that the case 
would merely be docketed at the first term of the court and stand for 
trial at the succeeding term. hb. 
8. The fact, that the signature to an instrument, which has not been 
acted on as evidence by the chancellor, and on which the equity of 
the bill was in no way dependant, was proved before him at the 
hearing, does not preclude the master, when such instrument is of- 
fered in evidence upon a reference to him, from enquiring into its 
genuineness, for reasons apparent on the face of the instrument, ir- 
respective of the signature.--Aday v. Echols, adm’r, et als., 353 
9. The rule is too well settled to be now questioned, that a prayer for 
general relief is sufficieut, and will entitle the complainant, on the 
final hearing, to such a decree as his case may warrant.— Kelly v. 
Payne, 371 
10. Distributees of an estate, who have voluntarily contributed the re- 
spective sums, with which they were chargeable by reason of over- 
advances made by the administrator in a partial distribution of the 
estate, are not necessary parties to a bill filed by him, to recover con- 
tribution from another distributee, who refuses to re-imburse him. 
Alexander v. Fisaer § Wife, 374 
11. A non-resident, against whom a final decree has been rendered 
without appearance or personal service, may file a petition for the 
re-hearing of the cause, within three years from the rendition of the 
decree, although he has never been within the limits of the State. 
Colomb § Iselin v. The Br. Bank at Mobile, 454 
12. In such case, the petition need only set forth the proceedings, or 
make such reference to them as will show the condition of the cause, 
aud state the non-residence of the petitioner, and that his applica- 
tion is made within three years from the date of the decree. Ib. 
13. Where the injunction of an entire judgment at law has in the first 
instance been properly granted, and the answer shows that the com- 
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plainant is entitled to some relief, though not to the extent claimed 
by the bill, the injunction may be dissolved in part, or continued on 
such terms as will ensure ultimate justice between the parties ; but 
to authorise such dissolution, or a requirement that the complainant 
pay a portion of the judgment into court as a condition to the con- 
tinuance of the injunction, the answer should show explicitly the 
amount which the plaintiff at law is in equity entitled to receive. If 
this be not done, and there is no danger of the debt being lost by 
continuing the injunction, it should be retained until the final hear- 
ing.—Maulden. Montague §& Co. v. Armistead, Ez'r. et al,, 501 
14. The general rule is, that the defect in a bill of the want of proper 
parties defendant should be taken advantage of by plea or demurrer, 
or be insisted upon in the answer, and if the objection be not taken 
in one of these modes, it is considered as waived, and the court, un- 
less the absent defendant be an indispensable party, may proceed to 
a final decree.— McMaken et als. v. McMaken, 576 
15. But the omission of one, who is an indispensable party to the bill, 
is a defect that will reverse the decree on appeal or writ of error, al- 





though the objection is taken for the first time in this court. Ib. 
16. To a bill filed to set aside a will, all the legatees are indispensable 
parties. Ib. 


17. Although a supplemental bill is to be regarded as a continuation of 
the original bill, yet it is not to.be understood that matter, which may 
vary the relief, to which the complainant was entitled when the ori- 
ginal bill was filed, may not be added by way of supplement, pro- 
vided the subject matter and title are still the same.— Ramey et als. v. 
Green, adm’r, 771 

18. Where one. claiming to act as administrator, has wrongfully sold 
the absolute property in slaves, bequeathed for life, with remainder 
over, the remainder-men, after the termination of the life estate, may 
charge him with their value, and may, therefore, properly make him 
a defendant to an original bill filed, during the life of the tenant, to 
protect and secure their ultimate interest. and to a supplement, filed 
after the tenant’s death, to recover the slaves, or the purchase mo- 
ney, for which they sold. Ib. 

19. Where a remainder in property has been bequeathed to several, as 
tenants in common, all of them are necessary parties to a bill, which 
seeks a sale of the property for the purpose of distribution, unless 
some reason is shown that renders it unnecessary, or that will ex- 
cuse the omission. I6. 
See Mu.tTIFaRIousnNEss. 

VeNDoR AND VENDEE, 4. 


CHOSE IN ACTION. 


1. A sale by the tenant for life of the absolute property in a chattel 
converts the interest of the remainder-man into a chose in action,—the 
transfer of which, with a knowledge of the fact that the chattel is in 
the adverse possession of the purchaser, under a bona fide claim of 
the entire title, is void, and passes nothing to him to whom such 
transfer is made.--Price et als. v. Talley's Adm’rs, 21 
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2. The undivided interest of each of several donees in personal pro- 
perty, in the hands of a common bailee, is not a chose in action, but 
property in possession.——Hopper, adm’r, v. McWhorter, 229 





CLERKS OF COURT. 


1. The act of 1848, imposing a penalty upon clerks for receiving more 
or greater fees than are allowed by law, was intended to afford a 
remedy to all persons from whom such clerks have received exces- 
sive fees, whether in matters touching the administration of estates, 
er in other cases.— Foster v. Blount, 687 


COMMISSIONERS’ COURT. 


1. An order of the Commissioners’ Court establishing a private road 
need not show that the road does not run through any person’s plan- 
tation. If it does run through a plantation, it is incumbent on the 
owner affirmatively to show it.—Long v. The Comm'rs’ Court, 482 

2. Where the owner of land, over which a private road is grante |], is 
present when the application is made to the Commissioners’ Court, 
and a jury to assess the damages is appointed at his request and with- 
out objection from him to the persons selected, it will be intended, 
though it be not shown by the record, that they were competent ju- 
rors. Jb. 

3. And in such case, it appearing that the order of the court directed 
the juay to report on oath at a specified time, and that the jury made 
a report at the time appointed, setting forth that it proceeded, &c., 
“after being duly sworn,” the owner of the land cannot be heard to 
cornplain forthe first time in an appellate court that the jury was not 
sworn, as stated in the report. . 

4. The proceedings of the Commissioners’ Court, in the establishment 
of u road, must show affirmatively that the road established lies with- 
in the limits of the county, otherwise its jurisdiction cannot be sus- 


tained.—Comm’rs’ Court of Talladega v. Thompson, 694 
5. The failure of a party to appear and object to the jurisdiction of the 
court is not a waiver of the objection. Ib. 


See Jurispiction, 2, 3. 


COMMISSION MERCHANTS. 


i. A charge by a commission merchant of five per cent., in addition to 
legal interest, for accepting and advancing the money to pay a bill or 
draft, drawn on him by a customer, without funds in hand, if intended 
merely as a fair compensation for the risk, trouble, and expense in- 
curred, is not illegal.—Swilley § Riley v. Lyon § Baker, 552 

2. If a party die in possession of goods, and they come into the hands 
of his administrator, the title is changed, and a factor, who may after- 
wards receive the goods from the administrator, cannot hold them or 
their proceeds, on account of advances made to the deceased in his 
life-time, without the assent of the administrator. Ib. 
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CONSTITUTIONAL LAW. 


3. The Act of 1843, (Clay’s Dig. 118, § 86,) confering on Marshals, ap- 
pointed by the State Bank and its Branches, power to serve process, 
&c., did not confiict with the 24th section of the 4th article of the 
Coustitution.—Andress v. Roberts, 387 

2. An inferior court, within the meaning of the first section of the fifth 
article of the Coustitution, is a court whose judgments or decrees can 
be reviewed on appeal or writ of error by a higher tribunal, whether 
that tribunal be the Circuit, or Supreme Court.—Nugent v. The State, 521 

3. The judgments of the City Court of Mobile being subject to the re- 
vision of the Supreme Court, in the same manner that those of the 
Circuit Courts are, the act creating it does not violate any provision 
of the Constitution. 


CONTRACT AND AGREEMENT. 


1. If the hirer of a slave is not bound by his contract to pay for medi- 
cal services rendered the slave, and such sefvices are rendered at the 
instance of the owner, he and not the hirer is responsible for them.— 
Sims § Jones v. Knox, 236 

2. Where the contract for the hire of a slave specifies merely the time, 
and the price agreed to be paid, the law will imply the obligation 
ou the part of the hirer to furuish suitable clothing and provisions, 
and medical attention in case of sickuess; but a stipulation in the 
contract that he shall provide clothing and board will be construed 
as limiting his liability to what is expressed. Ib. 

3. Where one party contracts to sell, and the other to pay for goods 
on delivery, if both be present at the time anc place agreed on, and 
are able to perform their respective undertakings, it is incumbent on 
him, who would put the other in default and enforce the contract, to 
offer to perform his part of it; otherwise, the time will pass, and the 
contract be annulled, because neither has offered to execute it.—-Da- 
vis v. Adams, 264 

4. If the contract be to sell and deliver fifty bales of cotton, of the ven- 
dor's first gathering and packiiig, a tender of fifty-five bales of his 
first gathering and packing, wiih a proposal to the vendee to select 
fifty out of them, it not appearing that there is any material difference 
in the bales, either as to quality or quantity, is a substantial offer of 
performance.—. 265 

5. If, ina contract for the sale and delivery of a certain number of 
bales of cotton, thereafter to be gathered and packed, the parties 
agree on the exact weight of the bales, a tender of bales, materially 
different as to weight from those agreed on, would not be a compli- 
ance with the contract; but if the contract is silent as to the weichit, 
it will be infered that the parties intended the bales to be of the usual 
weight, and unless those tendered should so far exceed the usual 
weight, as to show that the vendor, in consequence of a change in 
price, had packed them heavier in order to gain an advantage over 
the vendee, the court could not undertake to say that they did not 


correspond with the contract. Ib. 
6. Where one hires a slave for a limited time, and fails at the expira- 
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CONTRACT AND AGREEMENT—contTinvep. 
tion of the term to re-deliver him to the owner, he is prima facie liable 
for his value; but if it be shown that the slave has died during the 
term for which he was hired, it devolves on the owner to show that 
the death resulted from a violation of duty on the part of the hirer.— 
Wilkinson v. Moseley. 288 
7. Ifa person, employed to do a particular service, complies fully with 
his engagement, or partially complies, and a further compliance is 
waived by the employer, he cannot be deprived of his compensation 
by the act of a stranger, to which he is neither a party, nor privy. 
Wolfe v. Parham, 442 
8. Where a contract for service is entire, there must be a complete per- 
formance to entitle the party employed to the stipulated compensa- 
tion: and the contract is said to be entire, when a gross sui is to be 
paid for a certain and definite consideration. Ie. 
9. Where one contracts to pay for a certain service in specific property, 
or in money, the alternate stipulation is for his benefit, and it is for 
him to elect as to the mode of payment, but if he loses the property 
by title paramount, or voluntarily disposes of it, his election is deter- 
mined, and, the service being performed in full, or in part, and waived 
as to the balance, he will be liable in indebitatus assumpsit for the 
monied compensation, or a reasonable part thereof. Ib. 
10. If B. sell to K. twenty slaves on a credit, one half of them to be de- 
livered at one time, and the other hatf at another, the delivery to K. 
of the first half, absolutely and unconditionally, he complying so far 
as required with the terms of the contract, vests the title in him to 
the slaves so delivered, discharged of any lien for the purchase mo- 
ney on the part of B.— White v. Adkins, 636 


See Cuancery, 28. 7 
Damaces, 1. 
Principat AND AGENT, 1, 2. 


CONTRACTS ON THE SABBATH. 


1. Where it appears that a contract was made and consummated on 
Sunday, it is the peculiar province of the jury to determine whether, 
under all the proof, it was justified by the necessity of the case.— 
Hooper v. Edwards, 280 

2. If the exigency of the case be such, as to render it necessary that a 
creditor, in order to save his debt, or procure indemnity against lia- 
bility, should contract with the debtor on Sunday, such contract 
would not be void, but would come within the saving of the statute. 
(Clay’s Dig., 592.) Ib. 


COSTS, AND TAXATION OF. 


1. The sureties in an attachment bond are not liable for the costs ac- 
cruing on a trial of the right of property between the plaintiff and a 
third person, who interposes a claim to the property levied on under 
the attachment.— Thompson v. Gates, 32 

2. The half commissions to which the sheriff is entitled, upon the levy 
of an execution on property, the sale of which is stayed, becomes a 
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COSTS, AND TAXATION OF-—contrnvep. 
part of the costs of the case, and may, without motion to the court, 
or notice to the defendant, be taxed by the clerk as such in an exe- 
cution subsequently issued.—-(Overruling The Oswichee Co. v. Hope 
& Co., 5 Ala. 620.)—Barron, adm’r, v. Tart, 668 








COURT, CHARGE OF. 


1. Where there is evidence, tending to show that a contract for service 
was entire, and had been but partially performed, a charge, predica- 
ted on that hypothesis, that the party, by whom the service was to 
have been rendered, is not entitled to recover, cannot be refused, on 
the ground that there is other evidence conducing to show a waiver 
of full performance.—Welfe v. Parham, 442 

2. A charge, that the accused cannot be convicted of an assault with 
intent to kill and murder, unless he had at the time “a positive inten- 
tion” to commit murder, is well calculated to mislead the jury, and 
should be refused.—Moore v. The State, 532 

3. It is error to charge the jury, on a trial for an assault with intent to 
kill and murder, “that the same facts and circumstances, which would 
make the offence murder if death had ensued, furnish sufficieut evi- 
dence of the intention,” since by the common law a killing would in 
many cases amount to murder, though the party committing the of- 
fence did not intend to kill Ib. 

4. Where the facts of a case are not controverted, the court may charge 
upon them directly and without hypothesis.—Nelms v. Williams, 650 

4. A charge, “that although, 7 general, mere words might not be suffi- 
cient provocation to reduce the crime of murder to manslaughter, yet 
the jury were the judges whether the provocation, if more than by 
mere words, was sufficient,” should be refused, as calculated to mis- 
lead the jury—Ist. Because it leaves them to infer that mere words 
may in some cases thus reduce the offence. 2d. Because it assumes 
that it is not the province of the court, but of the jury, to pass upon 
the legal sufficiency of the provocation. 3d. Because, there being 
uncontradicted evidence of express malice, no degree of provocation 
could extenuate the offence, and the charge, in that view of the case, 
was inapplicable to the facts.—Feliz, a slave, v. The State, 720 

6. A charge predicated on a state of facts, which the evidence does not 
tend to establish, is abstract, and should be refused, although it may 
assert a correct legal proposition.—Murray v. The State, 727 


COURT AND JURY, PROVINCE OF. 

1. The jury, in a criminal case, are not the constituted judges of the 
law, and consequently have not the legal right to disregard the in- 
structions of the court. A charge which assumes the contrary prin- 
ciple is properly refused.— Batre v. The State, 119 

2. Whether a writing sued on is a sealed instrument or not, there be- 
ing no such ambiguity as would authorise explanatory parol proof, 
must be determined by the construction of the instrument itself, and 
isa question peculiarly within the province of the court.—-Moore, 
adm’, v. Leseur § Wife, 606 

56 
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COURT AND JURY—continven. 

3. If one, with the intent to defraud the creditors of an insolvent debtor, 
intermixes his money with that of the debtor in the purchase of per- 
sonal property, so that it cannot be ascertained what portion of the 
purchase money belouged to each, aud takes the title in his own 
name, the creditors may levy ov the property and sel! it in satisfac- 
tion of their demauds; but in such case, the inteut with which the 
act is doue is a material inquiry, and one which should be submitted 
to the determination of the jury.— Lanier v. The Br. Bk at Montg’ y, 625 

4. Where the court caunoi clearly see ihat a deed is fraudulent on its 
face, it may submit to the considevation of the jury, as well the sus- 
picious provisions of the deed, as the evidence that may be adduced 
to explain therm, orto show the fraudulent inteut; but if it be appa- 
rent from the deed itself that the object and desigu of its execution 
were to hinder, delay, and defrau.l creditors, the court is bound to 
pronounce it null aud veid.—Johason v. Thaweatt, 741 











COURT, SUPREME. 

1. When a judgment, rencered on a special verdict, is reversed, the 
proper practice is to remand the cause, in order that the primary 
court may, it its discretion, grant a new tral, or place the parties in 
such coudition as will advance the justiee of the case.-- Townsend § 
Brothers v. Haivwell, 301 

2. Where the chancellor cismisses a bill for want of equity, this court, 
ou writ of error brought to reverse his decree, ca:mot look to the an- 
swer for the purpose of determining Whether an injunction granted 
in the case should have been dissolved. --Pearson et al. vy. Daring- 
ton, adm’r, §c. 348 

3. This court cannot undertake to say that a paper, purporting to be a 
receipt, may vot bear marks, or evidence ou its face, couclusive to 
show that it is not a gectue receipt, although the siguature attached 
to it may be in the haudwriting of him, whose receipt it purports to 
be.— Aday v. Echols, adin’r, et als., 353 

4. Where, ina common kw suit, the judge, by consent of parties, is 
substituted for the jury, aud the evideuce is conflicting avd contra- 
dictory, this cout will not revise the action of the primary court, as 
toits conclusion upon the facts -- ktheridge v. Doe ex dem. Malempre, 565 

§. A judgment agaiust the iather of a bastard, that be pay ~the sum of 
forty dotlars, annually, sor teu years, to-wit, forty dollars now, and 
forty dollars every year for teu years aiterwards,” is erroueous; but 
as the judgment shows upou its face that the defendant was con- 
demned to pay “forty dusars, anuually, for ten years,” the latter por- 
tion of the judgment eutry must be treated asa clerieal misprision, 
and here amended. 

(Parsons, J., dissenting--thought the judgment was not amendable, 
and should be reversed. )- Wilson v. The Judge of the Co. Court of Pike, 757 

6. Where a plaiutiff has sued out execution and coerced payment of the 
whole, or a part of the judgment, he wii not be heard in this court 
to assign errors in the judgmeut, nuless the mouey so collected has 
been first refuuded.—Knoz’s Dist's v. Steele, adm'r, 815 
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COURT, SUPREME—contTINvUED. 

7. There is no rule of practice which will allow one plaintiff to assign 
errors against his co-plaintiff. Ib, 

8. Writs of error, if defective, may be amended by the reeord, but can- 
not be so altered as to strike out the name of one as plaintiff aud 
make him a defendant, unless the record shows that he was impro- 
perly made a plaintiff, when he should have been a defendant. 1b. 

9 All that a plaintiff, who wishes to assign errors, can do, when his 
co-plaintiff refuses to join, is to sever and assign errors alone. Jb. 


See Error. 





CRIMINAL LAW. 


1. Where a defendant, convicted of a misdemeanor, is sentenced to pay 
a certain fine, and to be imprisoned until it is discharged, a release 
by the Governor from the imprisonment alone is not a release or sat- 
isfaction of the fine.—-The State v. Richardson, 109 
The 1st and 2d Sections of the act of 1837, relative to the licensing 
of pedlers, aud the penalty for peddling without a license, being in- 
consistent with, is repealed by the Act of 1848.--Hirschfelder v. The 
State, 112 
3. Upon the trial of an issue, formed on an indictment under the statute 
for refusing to testify before the grand jury in reference to gaming, 
the defendant cannot be allowed to give evidence in his own favor. 
The practice of permitting defaulting witnesses, on an application to 
the court, to excuse themselves by their own testimony, furnishes no 
authority for such procedure.—-Batre v. The State, 119 
4, Where a prisoner, indicted for murder, after the case has been con- 
tinued by the State, and at the same term, applies for and obtains a 
change of venue, the continuance is necessarily set aside, and will 
not authorise him, upon the case being continued by the State in the 
court to which it is transfered, to claim, as a matter of right, that he 
be admitted to bail, on the ground that the State has twice continued 
the cause.--Exparte Cullen Johnson, 414 
5. Where a specific term in a statute is followed by one of more com- 
prehensive meaning, an indictment for the offence, designated by the 
more definite term, must be equally specific in charging it.---Bush et 
al. v. The State, 415 
6. Where, therefore, a party, indicted under the statute against gaming, 
is charged with playing cards “at a public place,” proof of his play- 
ing in “a public highway” does not support the charge, as laid in 
the indictment, and will not authorise a conviction. Ib. 
7. Where the trial of a party, charged with a capital offence, is con- 
tinued at one term, on account of the incompetency of the presiding 
judge to try him, and at the succeeding term by the State, without his 
fault or assent, he is entitled, as a matter of legal right, to be admitted 
to bail, and this, notwithstanding the cause had been previously 
continued at his instance.---Exparte Stiff, 464 
8. Where the parts of a child, upon whom an attempt to carnally know 
her is proven by her to have been made, are shown to be bruised 
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CRIMINAL LAW--conTINvED. 


and infected with the venereal disease, proof of sexual intercourse 
between her and other persons, before and near the time of the com- 
mission of the alleged oflence, is admissible, as tending to weaken the 
corroborative force of these circumstances.---Nugent v. The State, 521 


9. Where there is evidence conducing to show that a prisoner, charged 
with an assault with intent to commit a rape, was at the time in a 
greatly debilitated condition from a previous debauch, it is a cireum- 
stance, however light, to be considered by the jury in ascertaining 
whether he was physically capable of committing the offence. Id. 

10. Where a person, residing in one county. with the intent to convert 
a slave to bis own use, entices or inveigles him from the service of 
his owner in another county, and thereby induces lim to come into 
the county of such person’s residence, the offence is complete inthe 
latter county and he may be there indicted.—Crow v. The State, 541 


11. Where there is a general verdict on an indictment, which contains 
good and bad counts, the finding of the jury will be refered to the 
good counts, and the judgment of the court thereupon sustained.— 
Shaw v. The State, 547 

12. Where it appears from the record that the indictment was found 
and returned into court by a grand jury, and was treated by the pri- 
soner iti the court below, as a valid indictment, so found and re- 
turned, the judgment cannot be reversed, because the record fails 
to show that the grand jury was regularly selected and summoned. Jb. 

13. In criminal cases, evidence of previous good character is proper for 
the consideration of the jury, not only where a doubt exists uj on the 
other proof, but even to generate a doubt as to the guilt of the ac- 
cused.---Feliz, a slave, v. The State, 720 

14. On the trial of an indictment, framed in conformity with the provis- 
ions of the 18th section of the 4th chapter of the Penal Code, it is 
competent to prove that the property described was stolen by the 
accused in another State and brought by him into this.--Murray v. 
The State, 727 

15. A runaway slave may be the subject of a larceny. 1b. 

16. It is the bringing of the stolen property into this State, and not the 
taking of it, which constitutes the offence denounced by the 25ih sec- 
tion of the 4th chapter of, the Penal Code. Where, therefore, the ta- 
king is under such circumstances, as would make it a larceny, if 
done here, and the property is afterwards brought into this State, the 
crime is complete, without regard to the law of the State where the 
act was committed. Db. 





See Court, CuarcE or, 2, 3, 5. 
“ AND Jury, Province or, 1. 
INDICTMENT. 
Mutatto, 1, 2, 3. 
RECOGNIZANCE, 1, 2. 
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DAMAGES. 


1. In an action against a vendee for refusing to receive goods, agreed 
to be purchased by him at a specific price, the measure of damages 
is the difference between the price agreed to be paid, and the market 
value of the goods at the time of the breach.—Davis v. Adams, 265 

. In an action against a sheriff, for failing, through mere negligence, to 
make the money on an execution, or to return it according to its 
maidate, the amount of the execution is the measure of damages, 
notwithstanding the defendant may have continued entirely solvent. 
Evais et als. v. The Governor, use, §c., 659 


See ArrirMANce, DaMaGes on, 1, 2, 3. 


DEBT, ACTION OF. 


i. Counts in debt and detinue may be joined.---Calvert v. Marlow, 67 
2. In this State debt will lie on a judgment, after a year and a day, al- 
though an execution may legally issue upon it. The remedy by 
execution is cumulative merely, and the statute giving it does not 
take away the common law right of suing on the judgment.—King> 
land § Co. v. Forrest, 519 


ce) 


DEBTOR AND CREDITOR. 


1. One, whose debt, without request, has been assumed by a third per- 
son, does rot thereby become his debtor, and is consequently a com- 
petent witness for him, when sued on his promise, to prove the con- 
sideration on which it was founded.—Beall § Co. v. Ridgeway, 117 

2. If a contract between the debtor and a third person be not fraudu- 
ulent as against his creditors, the latter have no right to complain of it, 
on grounds exclusively personal to the debtor.--Hooper v. Edwards, 281 

3. One to whom another is liable ona contract, express or impiied, 
though contingently, is a creditor froin the time the liability is entered 
into, within the meaning of the Statute of 13th Elizabeth.—Foote § 
Wife v. Cobo, 586 

4. If one, with the intent to defraud the creditors of an insolvent debtor, 
intermixes his mouey with that of the debtor in the purchase of per- 
sonal property, so that it cannot be ascertained what portion of the 
purchase mouey belonged to each, and takes the title in his own 
name, the creditors may levy on the property and sell it in satisfaction 
of their demands; but in such case, the intent with which the act is 
doe is a material enquiry, and one which should be submitted to the 
determination of the jury.—Lanier v. The Br. Bunk at Montgomery, 625 


DEEDS AND COVENANTS. 


1. S. A.. by articles of indenture, bound a slave to J. for the term of five 
years, to be taught the trade of a brick-layer and plasterer, and at the 
same time executed to E. A. an unconditional deed for the slave, 
which he delivered to J., with instructions to deliver it and the slave 
to E. A. at the expiration of the apprenticeship—Held, That the deed 
took effect in presenti, and invested E. A. with the absolute title and 
property in the slave, subject only to the special property confered on 
J. by the articles of indenture.— Tucker § Wife v. Magee, 99 
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DEEDS AND COVENANTS—-contixvep. 

2. A deed, by which property is conveyed to L., “in trust and for the 
use and benefit” of another, vests the legal title in L., and the fact that 
it contains covenants of warrranty to both the grantee and cestut que 
trust will vot change its legal eflect.--Norton § Wife v. Linton, 690 

3. Where a father has executed to ns son a voluntary deed, which is 
fraudulent as agaiust creditors or subsequent purchasers, tle marriage 
of the son, after its execution and Lefore it is avoided, will not give it 





validity.— Stokes v. Jones, 734 
4. A deed of gift is good as between the parties, although not proved 
and recorded as the statute prescribes.—Perry v. Graham, 822 


DEEDS OF TRUST. 

1. The trustee in a deed of trust for the benefit of creditors, when sued 
at law by one of the cestuzs que trust, may, with the assent of the grantor, 
defeat a recovery by showing that the security was obtained by fraud 
or that the debt has been paid.-—-Drake v. Mcore, 597 
See Fraups, Stature or, 5. 


DEPOSITIONS. 


1. There is no error in making the affidavit, prescribed by the statute 
as a pre-requisite to the issuance of a commission to take the depo- 
sition of a witness, before the clerk of the court in which the cause 
is pending; nor in the commissioner being directed by the cominis- 
sion to take the deposition on “to-morrow,” the commission bearing 
a specific date; nor in the commissioner taking the deposition with- 
out being himself sworn, there being no such requiremeut in the 
statute.-- Wolfe v. Parham, 441 


DESCENT. 

1. Although, since Congress has exercised the power confered by ihe 
Federal Constitution of establishing a uniform rule of naturalization, 
no State can pass an act by which aliens may be waturalized, yet 
each State has the undoubted right to enact Jaws regulating the de- 
scent of and succession to property within its limits, and consequently 
to permit an alien to inherit it.-- Etheridge v. Doe ex dem Malempre, 565 


See ALIEN, 2, 3, 4, 5. 


DETINUE. 


1. To maintain the action of detinue the plaintiff must show that he is 
entitled to the entire property, either general or special, in the thing 
sued for. If others, not joined, are interested with him, he cannot 
recover.---Price et als. v. Talley’s Adm’rs, 21 

2. Counts in debt and detinue may be joined.---Calvert v. Marlow, 67 


DISCONTINUANCE. 


1. Where several are sued as administrators, a discontinuance as to 
one, notserved with process, and who had resigned before tlhe issuance 
of the writ, is not a discontinuance of the action. (Parsens, J., dis- 
senting. )--Mccre § Jcnes, Acm'rs, §c., v. Davidson, 209 
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DISSEIZIN, 
See Apvense Possession. 
DOMICIL. 
4. A domicil once acquired is presumed to continue until a new one is 
gained fucto et animo..—Glover v. Glover. 367 
DOWER. 


i. Where a monied compensation is allowed in lieu of dower in the 
land, the decree should not be for one third the net rents and profits 
anuually during the life of the widow, but for one third of such rents 
and profits from the time the bill was filed, by way of damages, and 
for the anuual interest thereafter on one third of the value of the 
premises, nt the time of their alienation.---Francis et al. v. Garrard, 794 


EJECTMENT. 

1. B., having sold a parcel of land to E. and executed a bond to make 
title ou the payment of the purchase money, received from E. his 
two notes therefor, and transfered them to two different persouis.--- 
W. & R. K., into whose hands one of the notes came by delivery, 
having sued it in the name of B., for their use, to judgment, and a 
retura of no preperiy. filed a bill against B. and E. to Subject the land 
to its payment, and obtained a decree, under which the land was 
sold and purchased by H.---K., to whom the other note was endorsed 
by B., having sued it to judgment and a return of no property, filed 
his bill against E. alone to subject the land to the satisfaction of his 
lien, aud obtained a decree, under which the land was sold aud pur- 
chased by G. The bill of W. & R. K. was filed before that of K., and 
the decree and sale under which H. purchased was also prior to the 
decree and sale under which G. purchased. Held---That H. by his pur- 
chase acquired the legal title which was previously in B., and as G. 
by his purchase acquired at most but the equitable title that was in 
E., the title of H. must prevail over it in an action of ejectment.--- 
Hair v. Grigsby, 45 

2. The plaintiff in ejectment may declare fcr the whole, or entire interest, 

and recover a less interest.---Baker et al. v. The Heirs of Chastang, 417 

. The death of one of several lessors of the plaintiff, after the com- 

mencemeut of the suit, does not destroy the right of action of the 

survivors, or abate the suit. db. 

4. A party out of possession of land, which has been held adversely 

for more than thirty years, and after two descents cast upon such 

adverse claimant, loses not only his right of entry upon the same, 
but all right to recover it by any real action. Ib. 

. A party in possession of land, who has held in subordination to a 

title which has been perfected by reason of the adverse possession of 

himself and those from whom he claims to have derived it, and 
which adverse possession has operated a complete bar to an out- 
standing title, cannot defeat a recovery upon the title under which 
he has held, by purchasing iu the barred claim, and giving it vitality 
by substractiug the time he has held under the title adverse to it. If 
the outstanding title was barred and impotent as a defence, at the 
time of the purchase, its acquisition by the defendant in possession 
gave it no vitality. Ib. 
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EJECTMENT—continvugn. 

6. A defendant in ejectment, unless estopped by some act done by him’, 
or by some relation existing between him and the plaintiff, may de- 
feat a recovery by showing an outstanding title in a stranger.--King 
v. Stevens, 475 

7. A charge. therefore, which assumes that a defendant in ejectment 
cannot resist a recovery, unless he has shown a superior legal title 
in himself, is erroneons. Ib. 

8. One in possession of land. when sued in ejectment by a purchaser 
under judgment and execution against him, may show that he never 
had such title to the premises as was the subject of sale under legal 
process.—Doe ex dem. Cook § Hardy v. Webb, 810 

9. The statute, authorising the widow to retain the possession of the 
dwelling house, in which her husband most usually dwelt next before 
his death. and the plantation thereunto belonging, until her dower is 
assigned her, does not invest her with such a legal title therein as 
can be sold under execution at law. Ib. 


ERROR, 


1. This court will not undertake to say that the chancellor has erred in 
refusing to suppress a deposition, when it does not appear by the 
record that the facts on which the motion was predicated were es- 
tablished before him.—Beattie, adm’r. v. Abercrombie et als., 9 

2. A writ of error can only be sued out by one who is a party or privy 
to the record, and who has been injured by the judgment and will 
be benefitted by its reversal_— Dupree v. Perry, 34 

3. It is in the discretion of the primary court to permit a plea to be 
filed at any time before the trial of a canse, and the exercise of such 
discretion is not revisable on error.——Bobe, adm’r, v. Frowner & Wife, 89 

4. The primary court has the discretion to permit pleas in bar to be 
filed at any time before the trial, and this court will not control it in 
its exercise .— Newman, ex'r, v. Pryor, 186 

5. A party, complaining of error, must set out in the record so much of 
the evidence, as is necessary to show it affirmatively.-—-Brazier § Co. 
v. Burt, 201 

6. Where a motion is made to enter satisfaction of an execution, 
whether the alleged satisfaction appears by the sheriff’s return or 
otherwise, the plaintiff is entitled to notice, and an order directing 
satisfaction to be entered, without such notice, is consequently erro- 
neous.— McKissack et al. v. Davis et als., 315 

7. An order fora mandamus, to compel the sheriff to accept a bond, for 
the trial of the right of property in a slave, levied on under attach- 
ment, is not such a judgment, sentence, or decree, as will support a 
wit of error sued out by the plaintiff in the attachment suit. —Braley 





v. Clarke & Peck, 436 
8. Whether, in such case, the sheriff himself could bring the action of 
the court under review by writ of error ?—Quvuene. Ib. 


9. Where a writ issues against two and is served on one only of the 
defendants, it is error to take a judgment by default against both.— 
Faver § Mount v. Briggs, 478 

10. It is within the discretion of the primary court to allow a party, to 
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ERROR—contTINvep. 


whom interrogatories have been propounded under the statute, to 
answer after the expiration of sixty days from the service, or to 
amend his answer, and its action thereon will not be reviewed.— 
Pool v. Harrison, 515 
11. By going to trial ina proceeding for a forcible and unlawful de- 
tainer without objection to the complaint, defects of form are cured 
and cannot be insisted on in this court.—-Matlock v. Thompson et al. 600 
12. A judgment gr decree will not be reversed for an error which is not 
prejudicial to the party complaining.-Siuth et als. v. Martin’s Ez’rs, 819 


See Court, CHarce or. 
ws SupREME. 


ESCHEAT. 
See ALIEN. 


ESTATES OF DECEASED PERSONS. 


1. Where property is bequeathed to one in trust for others, the trustee 
is regarded at law as the legatee, and his cestuis que trust are not ne- 
cessary parties to a settlement of the administration.—Gaunt § Wife 
v. Tucker's Ex'rs, 27 

2. The donee of a gift mortis causa claims directly from the donor in his 
life-time, and, although the subject of the gift may be liable. after the 
death of the donor, to the payment of his debts, it is not liable to the 
claims of his distributees.—Jb. 28 

3. An adiministrator cannot be compelled to make distribution of the 
estate within eighteen months after grant of administration, unless 
the estate has been reported solvent. Whether, if such report has 
been made, distribution will be decreed—Quere ?— Williamson § Wife 
v. Mason, adm’x, &c. 87 

4. Where an administrator, who, after distribution of the personal es- 
tate, is compelled to pay demands aguinst his intestate toan amount 
beyond the value of the assets left in his hands, sells the lands of the 
estate for a sum sufficient fully to indemuify him, the widow, to 
whom dower in the lands had previously been allotted, has no inte- 
rest in the proceeds of such sale, and cannot resist a bill filed by the 
administrator against her alone, to recover the sum chargeable on 
her distributive share, upon the ground that they should be applied 
to the discharge of her liability, and that the heirs are necessary par- 
ties before such application can be made.—Alexander v. Fisher & 
Wife, 374 

5. Although as a general rule, an administrator. who, knowing of the 
existence of demands against the estate, which he is afterwards com- 
pelled to pay, proceeds to make distribution without requiring a re- 
funding bond, cannot enforce contribution from the distributees, it 
will not apply where such distribution is made with the consent and 
for the accommodation of the distributees, without a full knowledge 
of the condition of the estate as repects its indeliednuess, aud under 
an honest belief that such demands are unjust aud cau be success- 
fully resisted.—- Ib. 375 
See Executors anp ADMINISTRATORS. 
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ESTATES FOR LIFE, 


J. A sale by one, having a life estate in a chattel, which purports to 
convey the entire title, does not operate as a forfeiture of the life es- 
tate, but vests it in his vendee.—Jones’ Ez'rs v. Hoskins, 489 


ESTATES TAIL AND IN REMAINDER. 


1. Where a devise over is of all the estate, which the first devisee “may 
die possessed of, or entitled to, both real and personal, under and by 
virtue of my will,” the words, may die possessed of, or entitled to, Sc. 
must be understood as limiting the remainder to so much as the first 
devisee may leave undisposed of at his death, and his absolute right 
to dispose of the property is therefore necessarily implied.--(Per the 
Court--Darean, C. J., dissenting. )---Flinn v. Davis et al., 132 
When by the terms of a will the first devisee is given the absolute 
right to dispose of the property, a limitation over of so much as he 
may leave undisposed of at his death, is void for repugnaucy. Ib. 
3. A bequest of slaves to one for life and to her * lawful begotten heirs, 
to be equally divided among them at her death,” uncontroled by any 
other clause in the will, vests the absolute property in the first taker. 
Ewing v. Standefer et al., 400 
4. Remainder-men are only entitled to the profits. or interest on the 
value of property, from the death of the tenaut for life, although it 
may have been converted in the life-time of the tenaut.---Ramey et als. 
v. Green, adm'r, 771 
See Cuancery, 25. 
« PLEADING AND Practice, 18, 19. 


ESTOPPEL. 


1. If one, having the legal title to land, induces another to purchase it 
under execution against him, he is not thereby estopped in a court 
of law from showing that the sale was void, and passed nothing to 
the purchaser.— Smith v Mundy, 182 

2. A tenant, after the tenancy has terminated, and he has restored the 
possession to his landlord, may assert a title paramouut against him, 
and the previous tenancy cannot bar his right to recover. Ib. 

3. The mere fact that an administrator, entitled as such to an undivided 
interest in slaves, is present ata division of them, aud permits the 
share, which he should have received, to be allotted and delivered to 
a third person, will not operate as a divestiture of his tile, and estop 
him from afterwards asserting it.---Hopper, adm’r, v. McWhorter, 229 

4. Where a bill of exchange, accepted by a firm and endorsed in the 
name of the payee, is, before its maturity, put in circulation by one 
of the partners, his act is to be considered the act of his co-partners, 
and estops them. when sued on the bill, from denying the genuine- 
ness of the eudorsement.---Sprague § Winston v. Zunts, 382 

5. Where a party surrenders the possession of personal property to an 
administrator as assets of the estate, and without objection suffers it 
to be distributed as such under an order of the Orphans’ Court, he is 
estopped as against the administrator, from afterwards asserting a 
elaim to the property; and whether such surrender was on the de- 
maud of the administrator or voluntary, or whether the administrator 





bd 














INDEX. 867 





ESTOPPEL—continvep. 
had previously regarded the property as assets and returned it in his 
inventory, or not, can make no diflerence.—Pcol v. Harrison, 514 
6. A party cannot be allowed to go behind an estoppel and insist upon 
the validity of the claim on which the estoppel operates.---Jb. 515 
7. A bona fide purchaser from one, who has made a previous convey- 
ance of the property, by deed fraudulent and void as to creditors or 
subsequent purchasers, is not estopped by the prior deed, although it 
may contain full covenants of warranty.--- Stokes v. Jones, 734 
8. Acts in pais, subsequent to the execution of a deed for land, cannot 
estop the grantee, in a court of law, from asserting his title. The 
fraud, which, at law, will vacate the deed, must relate to its execu- 
tion. Ib. 
See Executors axp ADMINISTRATORS, 17. 
TRUSTEES, 2, 3. 


EVIDENCE. 
I.— ADMISSIBILITY AND RELEVANCY. 


1. The original inventory and appraisement returned by an adminis- 
trator to the Orphans’ Court, if it has not been recorded, is admissible 
in evidence as a part of the res gesi@ to show the character in which 
the administrator held possession of a particular chattel mentioned 
in them, but for no other purpose.— Calvert v. Mavlow, 67 

2. The declarations of a party are not evidence for himself, unless they 
constitute a part of the ves geste. Martin, ex’r. v. Williams, adm’r, 190 

3. Where the acts of parties to a transaction are evidence against third 
persons, their declarations, if they are so inseparably connected with 
the acts as to constitute a part of the res geste, are also admissible. 
Robertson v. Smith, 220 

4. Where parties contract in reference to a growing crop of cotton, 
Without saying any thing as to quality, it is to be infered that they 
intend it to be of the quality usually produced in the region of coun- 
try in which it is grown. Evidence, therefore, which tends to show 
that the cotton tendered, in compliance with the contract, corres- 
ponds in quality w:th the average crops of the neighborhood, is not 
irrelevant.-—Davis v. Adams, 265 

5. Ina contest between an existing creditor and a purchaser from the 
debtor, the declarations or statements of the Jatter are not admissible 
to prove the consideration of the purchase.—--Hooper v. Edwards, 280 

6. The admissibility in evidence of what a deceased witness swore on 
a former trial does not depend on the nominal identity of the parties, 
It is sufficient, if the second trial, in reference to the same subject 
matter, is between those, who represent the parties to the first by 
privity in blood or estate.--Clecland v. Huey et al., adm’rs, 343 

7. Where it is a question before the jury, whether the note sued on is 
the note of the defendaut, or cf a third person, the fact that the plain- 
tiff had sned and recovered judgment on the note against such third 
person, is not irrelevant, but is a circumstance proper for the consid- 
eration of the jury. Ib. 

8. Where a written instrument is so connected with the declarations of 
a party, that they cannot be fully understood without it, proof of its 
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EVIDENCE—continvep. 
execution is not a pre-requisite to its admissibility in evidence, in 
connection with and as explanatory of the devlarationus.— Mims Exrs 
v. Sturtevant, 359 

9. M. or his wife, both being present, handed a paper to the witness, 
saying, “there is a deed I intended for my daughter?.” The wituess 
read the paper and returned it to M., and when examined as to its 
contents could only recollect the words, “I give to my daughter P. 
my negro woman Peuuy, and to the heirs of her body.” Held-- 
That this, thongl not of¢the most satisfactory character, was evi- 
dence sufficient, both of the execution and contents of the deed, to 
go to the jury, especially as it was shown that the deed could not be 
found, and that the opposite party, in whose possession it was pre- 
sumed to be, had been notified to produce it, and lad failed to do 
so. Io. 

10. Where, on the trial of the issue, whether W. is indebted to T.., it is 
shown that W. agreed, if T. would go to Mississippi and take three 
slaves, and deliver them to him in Mobile, he would give him one of 
thein, or a sum equal to one-third the value of the three, and that T., 
in pursuance of the contract, went to Mississippi and brought and 
delivered two of the slaves to W., and that W. with the assistance of 
T., afterwards obtained possession of the third, proof that W. subse- 
quently filed a bill against McR., Z., and L., for the recovery of said 
slaves, and compromised the suit by receiving from them $1800, is 
not irrelevant, as it teuds to show that the slaves were the property 
of W. and under his coxtrol, aud that he had disposed of them as his 
own—aund also to show an election on the part of W., if any thing 
was due to T., to pay him in money, rather than in one of the 
slaves.— Wolfe v. Parham. 442 

11. The protest ofa foreign bill, being by the universal custom of mer- 
chants prima facie evidence of its dishonor, is also evideuce, when the 
demaud is made of an agent, to prove ihe fact of an agency.— Piillips 
v. Poindezter, 579 

12. Where the subscribing witness to a written instrument resides be- 
yond the limits of the State, it is admissible in evidence upon proof 
of such witness’ signature.— Foote § Wife v. Cobb, 585 

13. The acts ofthe donor subsequent to the execution of a deed of gift, 
other than a sale of the property to a bona fide purchaser for valuable 
consideration withvut notice, are not adinissible evidence to prove it 





fraudulent. Ib. 
14. The absence of a party from the State cannot be proved by general 
reputation.— The State Bank v. Seawell, 616 


15. Where the sheriff of one county levies an execution issuing from 
another on personal property, to which a claim is interposed, the 
copy of the execution, returned by him to the Circuit Court of the 
couuty in which the levy is made, is admissible im evidence, without 
other proof than that which the return affords.—Lanier v. The Br. 
Bank at Montgomery, 625 

16. Where, on a trial of the right of property, the question at issue is 
whether the property in controversy was purchased and paid for with 
the funds of the defendant in execution, it is admissible to prove, as 





ae 
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EVIDENCE—contInvep. 
a circumstance from which an inference may be drawn, that a note, 
which had belonged to the defendant, was found, after the death of 
the vendor, in the hands of his executors. Db. 
17. Where part of a transaction has been elicited from a witness on the 
direct examination, the opposite party has the right, on the cross ex- 
amination, to enquire into all the facts and circumstances connected 
with it, although they might not be admissible as independent testi- 
mony. Ib. 
18. The endorsemeut of a levy on an execution by the sheriff or his 
deputy, being an act required by law, is to be considered as true, uutil 
impeached, and is admissible in evidence, without proof of the hand- 
writing of the officer.—Barron, Adm’r, v. Tart, 668 
19. That a person never had a title or color of title to a particular article 
of property is not a legal conclusion, but the negation of every fact 
that would coustitute a title, and as such is admissible evidence.— 
Norton § Wife v. Linton, 690 
20. In criminal cases, evidence of previous good character is proper 
for the consideration of the jury, not only where a doubt exists upon 
the other proof. but even to generate a donbt as to the guilt of the ac- 
cused.--- Felix, a slave, v. The State, 720 
21. Ou the trial of an indictment, framed in conformity with the pro- 
visions of the 18th section of the 4th chapter of the Penal Code, it is 
competent to prove that the property described was stolen by the ac- 


cused in another State and brought by him into this.---Murray v. The 
State, 727 


22. Where in an action of crim. con., a witness testifies that he saw the 
defendant at the plaintiff's house, in company with the wife of the 
latter, his opinion as to the purpose for which he was there is not 
admissible as evidence.---Coz’s Adm’r v. Wh-tfield, 738 

23. Where, in an action to recover the purchase money of three slaves, 
sold by the plaintiff to the defendant, issue is joined on the plea of 
failure ofconsideration, proof that the plaintiff had offered them, within 
twelve months immediately preceding the sale, at three hundred and 
fifty dollars less than he sold them for to the defendant, is relevant, as 
in some degree conducing to show, especially in connection with 
other evidence, that one of the slaves was unsound at the time of 
the sale.—Rovland v. Walker, 749 

24. The declarations of a slave, when sick, relative to the symptoms 
and nature of the disease under which he is lalbboring, whether made 
to a physician or other person, are admissible as original evidence. Ib. 

25. The deposition of a witness, taken in a former suit, is admissible in 
evidence, after his removal from the State, in a subsequent suit be- 
tween the same parties or their privies, touching the same subject 
matter, although the issues involved in the two suits may not be 


identical.---Long, Admr, v. Davis, 801 
26. Proof of a parol contemporaneous agreement is admissible to show 
the consideration of a note, but not to vary its legal effect. Ib. 


27. Where the question at issue is whether or not the gift of a slave had 
been perfected before the marriage of the donee, the fact that the donor 
was opposed to the marriage is wholly irrelevant.--Perry v.Graham, 822 
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28. The opinion of a witness as to what the facts prove is not admis- 
sible. It is the province of the jury alone to draw conclusions. Jb. 

29. The declarations of the wife, in reference to the title of a slave, over 
which she is merely exercising control as a domestic in the family, 
are not adimissible against the husband. Ib. 





II. BEST AND SECONDARY. 


30. Secondary evidence of the contents of a writing is not admissible, 
unless the absence of the writing itself is first accounted for.--- Wiswall 


v. Knevals, Hall § Townsend, 65 
31. The ex parte statements or declarations of a third person are not ad- 
missible evidence in proof of the fact to which they relate. Ib. 


32. The parol admissions of a party, made out of court, are not admis- 
sible to prove the contents of a judgment, rendered against him by 
a justice of the peace, and the proceedings connected therewith, un- 
less it be shown that the higher and better evidence cannot be pro- 
duced.--- Ware v. Roberson, 105 
33. Parol evidence is inadmissible to prove the sheriff’s return on an 
execution, unless the absence of the higher evidence is first accounted 
for.---McDade et al., Adm’rs, v. Mead, use, -&c., 214 
34. When a witness states that “the contract” (of which he was testify- 
ing) was evidenced by a promissory note, he must be understood to 
mean the entire coutract, and parol evidence is not admissible to 
prove any of its terms, unless the absence of the note is first accounted 
for.— Hooks v. Smith, et. al., 338 
35. ‘The books of a notary public, in which he keeps the minutes of his 
official proceedings, are regarded as public records, and the protest 
registered therein being the true and only original protest, a certified 
copy from it is admissible in evidence.---Phillips v. Poindexter, 579 
36. Where it does not appear that the final record has been made up, 
the original papers in the cause are admissible in evidence.--Barron, 
Adm’'r, v. Tart, 668 
III. WEIGHT AND BURDEN OF PROOF. 


37. Where the executor or administrator on final settlement claims 
credit for the payment by him of an account agaiust his decedent, the 
mere productiou of a receipt, purporting to be signed by the creditor, 
without proof of the signature or the validity of the debt, is insufficient 
to authorise the allowance of the credit.---Gaunt § Wife v. Tucker's 
Executors, 27 

38. Proof that would be sufficient to charge the executor or adminis- 
trator, in a suit against him, with the payment of a demand agairst 
his decedent, is sufficient to support his claim to such payment as a 
credit. b. 

39. Where one hires a slave for a limited time, and fails at the expira- 
tion of the term to re-deliver him to the owner, he is prima facie liable 
for his value; but if it be shown that the slave has died during the 
term for which he was hired, it devolves on the owner to show that 
the death resulted from a violation of duty on the part of the hirer.--- 
Wilkinson v. Moseley, 288 











INDEX. 871 





EVIDENCE—contTinvep. 

40. In an action to recover the value of a slave. hired as a servantona 
certain steamboat, and alleged to have been lost by reason of a breach 
of the contract on the part of the hirer, the fact that the boat, before 
and at the time of the hiring, was running as a regular packet on the 
line between Mobile and New Orleans and was advertised in the 
newspapers as such, in the absence of proof of an express contract, 
is not conclusive evidence of a contract that the boat should run on 
that line, aud not elsewhere, during the term of hiring, but is a cir- 
cumstance merely, to be considered by the jury, in connection with 
the other testimony, for the purpose of ascertaining what the real 
contract was.---Muers v. Gilbert, 467 

IV. PAROL EVIDENCE. 

41. Where a bond or note fails to designate the place of payment, parol 
evidence is inadmissible to show that it was, by agreement between 
the parties, to be paid at a place different from that of the contract --- 
Moore § Jones, Adm’rs, §¢., v. Davidson, 209 

42. As a general rule, parol evidence is not admissible to add to, vary 
or explain a written instrument, but if a material part has been in- 
serted by the fraud of one of the parties, this furnishes an exception 
to the rule, and parol proof is admissible at law to establish the fact.--- 

‘a‘ldell v. Glassell, 561 

43. On a motion to quash an execution, it is not admissible to prove a 
mistake in the judgment, as to the name of one of the parties by 
whom it was confessed, so as to make it support the execution: but 
such mistake can only be corrected, if at all, by a direct proceeding 
for that purpose.—Shorter’s Adm’r v. Mims, et als. 655 


V. RES GESTS. 


44. The declarations of one in possession of personal property, that 
he holds it not in his own right, but as the property of another, are 
admissible in evidence as part of the res geste --Brazier & Co. v. 
But, 201 

45. So also, if cotton be delivered by M. to C., proof that C., upon the 
receipt, and whilst in possession of the cotton, marked the bales with 
the initials of B’s name, is, for the same reason, admissible to show 
that C. held it as the property of B., and as his bailee. Ib. 

46. The declarations of a party, in possession of personal property, are 
admissible to prove that he claimed the property as his own.---Clea- 
land v. Huey, et al., Adm’rs, 343 

47. The declarations of a third person, whilst in the possession of pro- 
perty, explanatory of the nature of the possession, are admissible in 
evidence as part of the res geste.---Perry v. Graham, 822 

48. But such declarations cannot be admitted for the purpose of proving 
the manner in which the title was acquired. 


See Apverse Possession, 2. 
Carmina Law, 8, 9, 
Estopre., Ubique. 

Maticiovs ProsecuTioy, 1, 2. 
Sranprr, 1, 2. 
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EXCEPTIONS, BILL OF. 


1. A bill of exceptions is to be construed most strongly against the 
party excepting.—Perminter v. Kelly, 716 
2. The act of the 20th December 1844, requiring the judge of the court 
below to note on bills of exceptions the true date, was intended merely 
to furnish evidence of the fact that they were signed during the term, 
and not to render them unavailing, though the date should not appear 
upon them, if it is shown by other parts of the record that they were 
actually signed during the term.-—-Coa’s Adm’r v. Whitfield, 738 
3. Although it is not indispensable that the time when a bill of excep- 
tions is signed should appear by an cntry on the miuutes of the term, 
yet the record of the suit is more perfect with such entry, and if made, 
it will be looked to by this court, in the absence of a date on the bill 
of exceptions, as evidence that such bill was sigued during the term. Jb. 


EXECUTION, PROPERTY EXEMPT FROM. 


1. Where a debtor is possessed of a pair of work oxen and two horses, 
he has the right, under the statute exempting certain articles from 
execution, to elect whether he will retain the oxen, or one, and which 
of the horses, for the use of his family.——-Ross v. Hannah, 125 

2. Although in such case, the right may be waived by express decla- 
rations, or unequivocal acts--as for instance, the refusal of the debtor 
to make the election, when required to do so,—it cannot be divested 
by the mere levy of an execution on one particular article of the pro- 
perty; but the debtor, notwithstanding, may, at any time before the 
sale, elect to retain the article levied on, without tendering to the of- 
ficer those, which he had omitted to seize under the execution. Ih. 


3. If, however, after the levy and before the sale, the debtor should put 
the articles not levied on out of the officer's way, this would amount 
to an election to retain them, and determine the right. Jo. 


EXECUTION, WRIT OF. 


1. The amendment of an execution, by striking out the name of a per- 
son, not a party to the judgment, aud which name had been impro- 
perly inserted ia the execution, does not affect its lien.—Andress v. 
Roberts, 387 

2. The delivery of an execution toa Bank Marshal, appointe] under 
the act of 1843, whilst that act was in force, created a lien on the 
goods of the defendant, co-extensive with the limits of the State.— 
(Darean, C. J., dissenting.) Ib. 

3. Where an execution, on its face, is returnable at a time anterior to 
the term, to which by law it should have been made returnable, it 
may be amended, but until amended, the securities of the deputy 
sheriff or deputy bank marshal are not liable for money collected on 
it by such deputy after the day on which it was on its face returna- 
ble, and which he has failed to pay over.-(Dargay, C. J., dissenting.) 
Farward et al. v. Marsh, 645 

4, A judgment, not absolutely void, cannot be collaterally impeached, 
and until set aside in a direct proceeding, an execution may properly 
issue upon it.—Barron, adm’r, v. Tart, 668 
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§. The statute authorising the widow to retain the possession of the 
dwelling house, in which her husband most usually dwelt next be- 
fore his death, aud the plantation thereunto belonging, until her dower 
is assigned her, does not invest her with such a legal title therein as 
can be sold under execution at law.--Doe ex dem. Cook § Hardy v. 
Webb, 810 
See Acrion, 5. 

Executors aND ADMINISTRATORS, 9. 
Notice, 2. 


EXECUTORS AND ADMINISTRATORS. 


1. The executor or administrator, as respects the personal estate of the 
deceased, is the only representative that the law will regard, and his 
riglits as to such are exclusive.—-Beattie, adm’r, v. Abercrombve et als., 9 

2. The acts of an executor or administrator may be questioned in equity 
by a legatee, distributee, or other person having an interest, but it 
must be done upon appropriate allegations in the pleadings. Ib. 

3. Where joint debtors of an estate reside in different jurisdictions, an 
administrator in either may effectually settle and release the demand 
as against all of them. db. 

4. Where an executor or administrator receives depreciated currency 
in payment for property of the estate sold by him. and passes it off 
at par in discharge of its debts, he will not be chargeable with thé 
difference in value of specie and the currency so received.--Gaunt § 
Wife v. Tucker's Ex’rs, 28 

5. The disseut of the widow from the will of her deceased husband 
does not affect a power of sale given by it to the executors, for the 
purpose of paying the debts of the estate. db. 

6. Under the act of 1821, the administrator de bonis non is the proper 
party to revive a judgment recovered by the first administrator as 
such, he haying died after its recovery.--Duncan, adm'r, v. Hargrove 
et als., 77 

7. An administrator cannot be compelled to make distribution of the 
estate within eighteen months after grant of administration, unless 
the estate has beew reported solvent. Whether, if such report has 
been made, distribution will be decreed--Qurre ‘—Williamson § 

ife v. Mason, adm’z, §c. 87 

8. If an administratrix marries pending a suit against her as such, the 
plaintiff may proceed to judgment without making the husband a 
party.—Bobe. adm’r, v. Frowner & Wife, 89 

9. The marriage of an administratrix does not divest her of the title to 
the assets of the estate, but they remain subject, notwithstanding the 
coverture, to be seized and sold under execution against her in her 
representative character. Ib. 

10. The power confered by the statute on executors and administrators 
to rent the real estate of the decedent is a special power, and must be 
executed in the manner pointed out in the act. To entitle an admin- 
istrator, therefore, to the rents as assets of the estate, it is esseutial 
that the land should be rented at public outcry.—Martin, ex’r, v. Wil- 
liams, adm’r, 190 

; 57 
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f1. A judgment having been rendered against W., as administrator, in 
a justice’s court, he appealed to the Circuit Court. After the case 
reached the Circuit Court, the resignation of W. was suggested, but 
by whom the record fails to disclose, aud scire facias was awarded 
against the administrator de bonis non, without his being named. The 

* clerk thereupon issued a sci. fa. against B. as the administrator de 
bonis non, who came in and demurred to it, and his demurrer was 
sustained. W., appearing by attorney;°and interposing no defence, 
judgment aid dat was then rendered against him. Held, That W. 
was not discharged, but was still a party to the suit, and properly 
proceeded against as such.—- Witherington, adm’r, v. Brantley, 197 
12. The fiual settlement of his administration by an administrator de 
tonis nen, without a discharge from the trust, does not divest him of 
the power to call upon the former administrator for a settlement of 
his accontuts.—Simmons, adm'r, v. Price, adm’r, 405 
13. Ifa party die in possession of goods, and they come into the hands 
‘of his administrator, the title is changed, and a factor, who may af- 
terwards receive the goo.ls from the administrator, cannot hold them 
or their proceeds, on account of advanees made to the deceased in 
his life-time, without the assent of the administrator.— Swilley § Riley 
v. Lyon §& Baker, 552 
$4. Where an administrator sells property, which has come into his 
hands as assets of the estate, in conformity with the requiremeuts of 
the statute, the purchaser, in the absence of a warrauty, express or 
implied, and of fraud, either in representation or concealment, canuot 
resist the payment of the purchase mouey, ou the ground, that he 
has been dispossesstd of the property since the sale, under a title, 
paramount to that of the intestate, aud of which he had notice at tle 
time of his purchase.— Pool, adm’r, v. Hodnett § Hays, 752 
15. Nor, in such case, can the right of the administrator to recover be 
affected by the fact, that the holder of the superior title was present 
at the sale and made statements which induced the purchase, it not 
appearing that there was any collusion between him and the admin- 
istrator.---Ib. 753 
16. If an administrator or executor, having no authority to do so, either 
by order of the Orphans’ Court, or the will, sell the property at pri- 
vate sale, the sale is illegal and void as to the distributees and ered- 
itors of the estate.---(Darean, C. J.---dissenting, and holding that the 
sale is voidable merely, and is to be treated as valid until avoided by 
them.)---Hopper, adm’r, v. Steele, 828 
7. But the administrator or executor, who makes such a sale, being 
‘in pari delicto, is estopped from denying its validity, and cannot there- 
fore. maintain an action for the recovery of the propeity. Ib. 
18. The sale, being void as to the distribuiees and creditors, and ope- 
rating merely as an estoppel upon the administrator or executor, who 
made it, it follows that the title to the property is not thereby changed, 
and that when a party, capable of suing. succeeds to the administra- 
tion, the right of action immediately attaches in him, and he may 
recover the property from the purchaser or one claiming under him. 
(Darean, C. J., dissenting.) Ib. 
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EXECUTORS AND ADMINISTRATORS—-continvuxp. 

i9. In such case, there being no right of action in any one during the 
continuance of such administrator's or executor’s term of office, the 
statute of limitations does not begin to run until the appoinment of 
his successor. Ib. 





See DisconTINvUANce, 1. 
Estates or Deceasep Persons. 
Estorren, 3. 
Evipencs, 38, 39. 
HusBanD AND Wire, 2. 
ParkTNERS AND PARTNERSHIP, 1. 
Preapine at Law, 5. 


EXECUTORY DEVISE. 


1. Where a testator bequeathes personal property.to his daughter and 
the heirs of her body, and if she die “without leaving lawful issue 
froin her body,” then over, the word, leaving, limits the meaning of 
of the words, issue from her body, to issue living at-her death, and the 
limitation over is good as an executory devise. And, since estates 
tail have beeu abolished in this State, the same rule of construction 
should be applied to devises of real property.---(Per Daxgan, C. J., 
the court expressing no opinion on either point.)---Flinn v. Da- 
wis et al. 132 

2. Where a devise over is of ail the estate, which the first devisee “ may 
die possessed of, or entitled to, both real and personal, under and by 
virtue of my will,’the words, may die possessed of, or entitled to, §c., 
must be understood as limiting the rencindet to so much as the 
first devisee may leave undisposed of at his death, and his absolute 
right to dispose of the property is therefore necessarily implied.— 
(Per the Court—Darean, C. J, dissenting.) Ib. 

3. When by the terms of a will the first devisee is given the absolute 
right to dispose of the property, a limitation over of so much as he 
may leave undisposed of at his death, is void for repugnancy. Ib. 


FORCIBLE ENTRY AND DETAINER. 


1. By going to trial in a proceeding for a forcible and unlawful detainer 
without objection to the complaint, defects of form are cured and 
cannot be insisted on in this court.—Matlock v. Thompson et al., 600 

2. An allegation that the defendaut “forcibly and unlawfully detains 
and keeps possession” of the premises, “detaining and holding the 
same by such words, circumstances, or actings, as have a natural 
tendency to excite fear and apprehension of danger,” is a suffitient 
allegation, under the statute, of a forcible detainer. db. 

3. Neithér is the mere refusal of the defendant to deliver possession of 
the premises, when demanded, nor his declaration to a third person 
that he had gotten possession of property which was his own, aud 
he intended to hold it if he could, sufficient evidence of force to sup- 
port the complaint for a forcible detainer.; bb. 
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FORFEITURE. 

1. A sale by one, having a life estate in a chattel, which purports to 
convey the entire title, does not operate as a forfeiture of the life es- 
tate, but vests it in his vendee.—Jones’ Ex’rs v. Hoskins, 489 





FRAUDS, STATUTE OF. 


i. A promise to pay the debt of another must not only be in writirg, 
but founded on a legal consideration, otherwise it is a nudum pactum, 
and cannot be enforced, if the want of consideration be shown.-- 
Beall § Co. v. R-dgeway, 117 

2. One to whom another is liable on a contract, express or implied, 
though contingently, is a creditor from the time the liability is entered 
into, within the meaning of the Statute of 13th Elizabeth.—Foote § 
Wife v. Cobb, 586 

3. Under the Statute of 13th Eliz., and the construction given to it by 
the English Courts, prior to the 141h May 1776, both of which have 
been adopted in the State of Georgia, a voluntary deed is fraudulent 
as against existing creditors of the grantor, although no actual fraud 
was intended. : Ib. 

4. A deed, containing reservations in favor of the grantor, and made 
with the intent to hinder and delay his creditors, is void.— Stokes v. 
Jones, 734 

5. L,, being largely indebted, and having taken judgments, that had 
been rendered against him, to the Supreme Court for delay merely, 
executed to D. a deed of trust, to secure the payment of a debt of one 
hundred and fifty dollars due by him to C., and to indemnify C. and 
another as his sureties on certain debts, some of which were due, 
and others running to maturity. The property conveyed was of 
much greater value than the aggregate of the debts intended to be 
secured, and consisted of land, slaves, horses, cattle. cotton, lumber, 
house-hold and kitchen furniture, and a stock of goods, together with 
all the debts due the grautor, by note or account, and amounting to 
more than seven thousand dollars. The deed provided that L. should 
remain in possession of all the property, both real and personal, in- 
cluding the débts, and take the profits thereof to his own use, until 
default should be made in the payment of the debt due to C., or until 
C. aud his co-surety should be compelied by law to pay any of the 
debts for which they were bound, upon the happening of either of 
which contingencies, D. was authorised to sell for cash all, or as 
much of the property as might ke sufficient, first giving twelve 
months notice of such sale, and from the proceeds to pay the debt 
die to C., or such part thereof as remained unpaid, and also such 
sums as C. and his co-surety, or either of them, had been compelled 
to pay, and the surplus, if any, after defraying the expenses incurred 
in the execution of the trust, was to be paid over to L., the grantor. 
Held—That the deed, as against the creditors of L., is fraudulent and 
void on its face.---Johnson v. Thweatt, 741 

6. The simple fact of marriage, without any thing further, does not 
constitute the husband, within the meaning of the Statute, a purcha- 
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FRAUDS, STATUTE OF—continurn. 


ser of property held by his wife under a pretended loan for :three 
years, without demand, &c., on the part of the lender.—Perry v. 
Graham, 822 


See Court anp Jury, Province oF, 4. 
Deeps or ‘Trust, 1. 





GARNISHMENT AND GARNISHEE. 


1. Where a garnishee ina suit commenced by attachment answers 
and admits an indebtedness to the defendant, the mere refusal of the 
court to grant a motion for judgment on the answer, made by the 
plaintiff before he has obtained a judgment against the defendant, 
will not discharge him.---Bostwick § Kirkland v. Beach, 80 

2. To sustain a judgment against a garnishee it is not necessary that 
his answer should appear in full upon the record. It is sufficient, if 
the record shows, thathe has been returned summoned by the. pro- 
per officer, that a judgment has been rendered against the defend- 
ant, and that he admits an indebtedness to him, which could be re- 
covered in an action of debt, or indebitatus assumpsit. Ib. 

3. Whenevera garnishee submits to answer, or when the suit is not 
terminated by judgment against the defendant, the garnishee con- 
tinnes before the court for the purpose of receiving its judgment up- 
on his answer. : dd. 


GIFT. 


tA gift by deed of a slave, onthe condition that the donee shall eman- 
cipate him, vests the title absolutely in the donee, and the donor can 
no more revoke it, than he could a gift, to which:no condition was 


attached.---Gaunt § Wife v. Tucker's Executors, 28 
2. A deed of gift, although it has not been recorded, passes the tile to 
the donee, as against the donor and his representatives. db. 


3. A father. having executed a deed of gift for a slave to his daughter, 
then a married woman, sent the slave to the residence of herself and 
husband. The husband, supposing the deed to create a separate 
estate in the wife, refused to permit the property to remain ou his 
premises, or to have any thing to do with it. The wife thereupon 
sent the slave back to her father, with the request that he would do 
the best he could for her, and the father, on its return, stated that he 
would put the slave to work and accouut to his daughter for it.-- 
Held—That there is nothing in these circumstances to affect the va- 
lidity of the deed, or to precludethe husband, on its being ascertained 
that the deed did not create a separate estate in the wife, from as- 
serting his right un Jer it.—Mims’ Ez’rs v. Sturtevant, 360 


GUARDIAN AND WARD. 


1. When an Orphans’ Court in this State, in the rightful exercise of its 
jurisdiction, has appointed a guardian for the person and estate of a 
miuor, no one else can be recoguized as the lawful guardian, whilst 
such appointment remains unrevoked.---Dupree v. Perry, 34 

2. A guardian may subunit for his-ward, and-is bound by the award in 
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GUARDIAN AND WARD—continvep. 
the ordinary way, in which one man is bound, who binds himself 
for the acts of another.---Strong v. Beroujon, 169 
3. A guardian cannot maintain case or trover in hisown name against 
the hirer of a slave, belonging to his ward, and whose death has been 
caused by the tortious act of the hirer, although the contract of hir- 
ing was made with the guardian. The suit shouldbe in the name of 
the ward.—Hooks v. Smith, et. al., 338 
See Boxns, &c., 2, 3. 
Notice, 1. 
Orpuans’ Court, 2, 3, 4, 5. 
Trustees, 2, 3. 





HUSBAND AND WIFE. 


1, The words, “exclusively to her and the heirs of her body forever,” 
when used in a bequest of slaves by a father to his daughter, then a 
married woman, are sufficient to exclude the marital rights of the 
husband.— Gould v. Hill, by next friend, §c. 84 

2. The husband of an administratrix is liable for the devastavit of the 
wife, whether cornmitted before or during the coverture, if his lia- 
bility be fixed before the death of the wife.—Bote, adm’r, v. Frowner 
§& Wife, 89 

3. The personal property of the wife in possession passes to her hus- 
band by the marriage, and if her iuterest be that of a tenant in com- 
mon with others, the husband becomes a tenant in commen in her 
stead.---Hopper, adm’r, v. McWhorter, 229 

4. A married woman may, with the assent of her husband, endorse a 
bill or note payable to her, in her own name. and confer a valid title 
on her endorsee; and such assent may be presumed from circum- 
stances —- Roland v. Logan, ex’r, 307 

5. If a husband permits his wife to take her children to a foreign coun- 
try, or to another State, of which he never becomes a resident, and 
there enter into business for their support and maintenance, and by 
her industry, she acquires rights and property, to whieh during his 
life he has asserted uo claim, his assent, that she should act as a feme 
sole, and as such, receive payment of debts contracted with and due 
to her, and endorze bills or notes acquired by her, in her own name, 
may be fairly and reasonably presumed. Ib. 

6. A married woman, who. having separated from her husband in an- 
other State, has come to this State. and by her industry has for seve- 
ral years maintained herself and her children, the husband in the 
meantime continuing to reside in the State whence she came, and 
asserting no claim to her acquisitions, is to be regarded as a feme sole, 
and may by endorsement in her own name pass the title to a bill or 
note made payable to her. Ib. 

7. In this State. a married woman, with the assent of her husband, may 
make a valid will of her choses tn action, in his favor.—(Parsons, J., 
disseuting.)---Burton et al. v. Holly, 408 

8: Married women are not embraced by the. statute of wills of 1306, 
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HUSBAND AND WIFE--continvep. 


(Clay’s Dig. 596, 2 1,) and could not, by virtue of that statute, make 


a valid devise of their real estate.---Baker et al. v. The Heirs of Chas- 
tang, 417 





See Cuancery, 4, 27. 
Evivence, 29. 
Executors anD ADMINIITRATORS, 8. 
Girt, 3. 
Lien, 1. 
Lrmrtation, &c., 10. 11. 
Maticiovus Prosecution, 2. 
MarriaGE, 1, 2. 
Preapine aT Law, 5. 
Practice aT Law, 4. 


INDICTMENT. 


1. The Act of 1848, having prescribed a specific and different penalty 
for each of the several classes of pedlers, who may violate its pro- 
visions, an indictment under it must designate the class to which the 
accused belongs, ctherwise no judgment can be rendered upon it.—- 
Hirschfelder v. The State, 112 

2. Where a statute, creating an offence, describes its constituents, an 
indictment is sufficient, if it charge the offence in the language of the 
act.—Batre v. The State, 119 

3. An indictment, therefcr2, under the statute, for refusing to testify 
before the grand jury, in reference to gaming, is good, which alleges 
the issuauce of a summons by the solicitor, requiring the defendant 
to appear before the grand jury and give evidence of any gaming, 

%., its service by the sheriff, the appearance of the defendant in obe- 
dience to its mandate, and his refusal to testify, when there. Ib. 

4. The legal sufficiency of an indictment cannot be tested upon de- 
murrer to the scire facias issued on a forfeited recognizance, but the 
defendant should appear and answer to the indictment itself.-- The 
State v. Weaver et als., 293 

5. Where a specific term in a statute is followed by one of more com- 
prehensive meaning, an indictment for the offence, designated by the 
more definite term, must be equally specific in charging it.—Bush et 
al. v. The State, 415 

6. The time when the coin, of which a counterfeit is uttered and pub- 
lished, was current by law, usage or custom in this State, is a mate- 
rial ingredient in the offence denounced by our statute, and should 
be distinetly stated in the indictment.——Nicholson v. The State, 529 

7. In an indictment under the statute for an assault with intent to mur- 
der, it is necessary to specify the acts, which coustitute the assault. 
Beasley v. The State. 535 

8. The statute chauging the punishment of an assault, when accom- 
panied with the intent to murder, does not create a new offence. The 
assault should therefore be alleged as at common law, with the ad- 
ditional averment of the intent with which it was committed. Ib. 

9. An indictment for an act which was a misdemeanor at the common 
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INDICTMENT—continvep. 
law, and which by the penal code has been made a felony, need 
not allege that the act was felonzously done.--(See Clay’s Dig. 442, 
3 26.) Ib. 
10. Where two commit a joint assault with intent to murder, the one 
with a knife and the other with a gun, acount in the indictment, 
which charges them jointly, is not objectionable for duplicity.— Shaw 
v. The State, 547 
11. In an indictment for an assault with intent to murder, by shooting, 
it is not necessary to allege that the person assaulted was within the 
distance to which the gun won!d carry, for the attempt to shoot must 
have been coupled with the ability to do the act, or it would not have 
amounted to an assault; nor is it necessary to allege that the weapon 
charged to have been used was a deadly weapon. Ib. 
12. In an indictment for murder, the designation of the person slain as 
a free negro, though unnecessary, is matter of description and must 
be proved as alleged; and proo! that he was a mulatto will not sus- 
tain the allegation.—Feliz, a slave, v. The State, 720 


INFANTS, 


1. In‘ants of themselves are incapable of electing whether they will 
account for advancements, or be excluded from the distribution, on 
final settlement of the estate, and their exclusion, without the previ- 
ous appointment of a guardian ad litem to represeut them, and pro- 
tect their interests, is, therefore, erroneous.--(Overrulivg Parks v. 
Stonum, 8 Ala., 752, so far as it asserts a contrary doctrine. )--- Wil- 
son’s Heirs v. Wilson’s Adm’r, 176 

2. In this State, au infant, whether he has a regularly appointed guar- 
dian or not, may in every case sue by his next friend.— Hooks v Smith 
et al., 338 

3. Persons under age are expressly excepted by the proviso to the 
statute of non-claim, and the fact that the minor has a guardian can- 
not exclude it from the benefit of the proviso.-Moore v. Wallis et als. 458 


INJUNCTION BONDS. 
See Bonpns, &c. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Where a party, without objection, permits secondary evidence to be 
given against him in the primary court, his assent will be presumed, 
and he cannot be heard to complain of it inan appellate tribunal.-- 
Beattie, adm’r, v. Abercrombie et als., 9 

2. Every reasonable intendment will be made in favor of the judgment 
or decree of a court, rendered in a matter within its jurisdiction.— 

“ilson’s Heirs v. Wilson’s Adm’r, 176 

3. Where, therefore, a decree of the Orphans’ Court on the final sett!e- 
ment of an estate, in which the distributees occupy the place of their 
deceased mother, recites: “It appearing that the heirs of A. H. & $. 
H.. his wife, have received advancements made to the said A. H. in 
his lifetime,” &c., the presumption will be indulged, if necessary to 
support the decree, either that the advancements were made to the 
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INTENDMENTS, &c.—continvep. 


said A. H., in the lifetime of his wife, or, if made since her death, 
that he had authority to receive them, and that the property so ad- 
vanced hus been actually received by the respective heirs in equal 
portions. Ib 
4, The place of the contract being ascertained, the law, in the absence 
of an express stipulation, determines the rate of interest that attaches 
to it. and there is no difference in effect between the stipulation which 
the law thus implies, aud one expressly stated in the contract.— 
Moore & Jones, adm’rs, §c. v. Davidson, 209 
5. Where the bill of exceptions fails to set out any of the evidence, this 
court will presume that a charge given by the court below was not 
abstract, but was authorised by the facts.— Wilson v. Calvert, adm’r, 274 
6. Where one. for a stipulated compensation. undertakes to go to Mis- 
sissippi and take three slaves, supposed to be in the possession of 
some person there, and deliver them to the owner in Mobile, no time 
for their delivery being fixed, the law will allow him a reasonable 
time within which to comply with his undertaking, and it cannot be 
assumed as a legal conclusion. that the acceptance by the owner of 
two of the slaves is a waiver of the entire fulfilment of the contract, 
but it should be left to the jury to determine whether, under the cir- 
cumstances, such acceptance was intended as a waiver or not.--- 





Wolfe v. Parham, 442 
See Contract, &c., 5. 

INTEREST. 

i. A debt payable on demand will nct bear interest until a demand is 
made, or a writ served.-Maxcy v. Knight, 300 


See InrenpmeEnts, &c., 4. 


JUDGMENT AND DECREE. 

1. The judgment of a court cannot be altered or corrected at a term 
subsequent to that at which it was rendered, except in matters of 
clerical omission or misprision.— G.bson v. Wilson, 63 

2. Where a defendant, convicted of a misdemeanor, is sentenced to pay 
a certain fine, and to be imprisoned uutil it is discharged, a release 
by the Governor from th2 imprisonment alone is not a release or sat- 
isfaction of the fine. The State v. Richardson, 109 

3. A judgment is conclusive at law of the rights of the parties, and 

fully determines all defences that might have been urged agaiust the 

demand before the judgment was rendered.-- Mervine v. Parker, 241 

. So also, the recovery of a judgment is conclusive against the de- 
fendant that the moucey is legally due to the plaintiff, and not to an- 
other, and if the defendant assumes to pay it to a third person, upon 
the idea that such third person is beneficially entitled to receive it, he 
acts at his peril, and at law cannot be credited with such paymeut in 
opposition to the legal rights of the plaintiff, although equity might 
afford him relief. 

. The reversal of a judgment restores the parties to the condition in 

which they stood before it was rendered.—Simmons, Adm'r, v. Price, 

Admr, 405 


Pe 


an 
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JUDGMENT AND DECREE—continvep. 


6. A final judgment cannot, at a term subsequent to that at which it is 
rendered, be so altered, as to relieve one party from the costs, and 
charge the other with them.—Harris, et al., Ex’rs, v. Billingsley et al. 438 

7. A judgment in this court, which awards ten per cent. damages on 
affirmance of a judgment of condemnation in a trial of the right of 
property, is too uncertain to enable the clerk of the court below to 
compute or ascertain the amount of damages, and to that extent is 
consequentiy void.—Hooks et al. v. The Br Bunk at Montgomery, 451 

8. Where executors are cited by the distributees to make settlement and 
distribution of the estate, a decree, ascertaining the amount in their 
hands, and the share therein of each distributee, aud awarding to each 
the sum so ascertained, is a final decree, and so long as it remaius in 
force, conclusive on the rights of the parties.---Sankey's Distributees v. 
Sankey’s Executor’s, 713 


See Repemrtion, Ricut or, 1. 


JURISDICTION. 


1. On the trial of a motion before a justice of the peace against a con- 
stable for failing to return an execution, the plaintiff, if his demand 
is over fifty dollars, may remit an amount suflicieut to bring the case 
within the jurisdiction of the justice.— Henderson v. Plumb § Robbins, 74 

2. Itis a general rule, in respect to the jurisdiction of courts, that nothing 
will be intended in favor of the jurisdiction of an inferior court, but 
every thing necessary to sustain its jurisdictiion must appear on the 
face of the record.—Tie Commissioners’ Court of Talladega v. Thomp- 





son, 694 
3. The failure of a party to appear and object to the jurisdiction of the 
court is not a waiver of the objection. Ib. 


See Bastarpy, &c., 4. 


JUSTICE OF THE PEACE. 
See Jurispiction, 1. 


LANDLORD AND TENANT. 


1. A tenant, after the tenancy has terminated, and he has restored the 
possession to his landlord, may assert a title paramount against him» 
and the previous tenancy cannot bar his right to recover.— Smith v. 
Mundy, 182 


LAND TITLES SOUTH OF LAT. 31°. 


1. Where a husband, entitled to a lot of land in the city of Mobile, under 
a grant from the Spanish authorities, died in possession, leaving no 
kindred, when that city was under the dominion of Spain, his wife 
succee.led to the estate by the law then in force; (2 Partidas, 1101; 
Partida 6, tit. 13, L. 6;) and if, upon the application of the widow to 
the proper commissioner of land claims for confirmation of title, the 
evidence of which was lost by time. or destroyed by accident, the 
Government of tle United States, after the acquisition of said territory, 
actually confirm her title upou the recommendation of such commis- 
siouer, such coutirmation enures to her benefit, and operates as an 
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LAND TITLES, &c.—contixvep. 
acknowledgement, on the part of the government, that the title had 
already vested in her by virtue of the previous grant to her husband. 
-~Baker et al. v. The Heirs of Chastang, 417 

2. The survey and location of the land, under the act of Congress, after 
the death of the widow, to whom it had been confirmed, did not de- 
feat the confirmation, but was cumulative evidence of title enuring 
to the benefit of her heirs.— Jb. 418 


LEGACY. 
See Cuancery, 8, 9. 


LIEN. 


i. An indebtedness accruing from a husband to his wife on account of 
her separate estate does not create a specific lien on his property, 
and cannot, therefore, be prefered in payment to debts due by him to 
thira persons, who have acquired liens on such property by judgment 
and execution.—-Betts et al v. Betts, 787 


See Execution, Writ or, 1, 2. 
Venpor anp VENDEE, 1, 2, 3. 


LIMITATION AND NON-CLAIM, STATUTES OF. 


1. The validity, interpretation, and construction of a contract are gov- 
rned by the law of the place where the contract was made; the 
remedy for its breach, by that of the forum where it is sought to be 
enforced.—Jones v. Jones, 248 
2. The bar created by the statute of limitations does not extinguish or 
discharge a contract, but merely takes away the remedy provided for 
its enforcement. Ib. 
3. The statute of limitations of another State. in which the contract 
was made, although a complete bar to a suit instituted on it there, is 
not an available defence to a suit brought on it in this State. (Over- 
ruling Goodman v. Monk, 8 Port. 94.)---Jb. 249 
4. The distinction between the operation of the statute of limitations, 
when applied to property, adversely held, and when applied to con- 
tracts for the payment of money, is this---in the one vase, it acts on 
the title, and, when the bar is perfect, transfers it to the adverse pos- 
sessor, whilst in the other. there is no such thing as an adverse pos- 
session, but the statute simply affects the remedy, and not the debt. Ib. 
5. Where all the items of an account are on one side, the entire account 
is not taken out of the statute of limitations, because one or more of 
the items may not be barred ; but where there are mutual accounts 
or dealings between the parties, that is, where the account consists 
of debits and credits on each side, if a part of the acconnt be not 
barred by the statute. none is.-- Wilson v. Culvert, Adin'r, 274 
6. The provision in the statute of limitations, which authorises a plain- 
tiff to commence a new action within a year after the reversal of a 
judgment in his favor, &c., notwithstanding the time specified as a 
bar has elapsed during the pendency of the suit, will not authorise 
the institution of an action at law, under similar circumstances, after 
the dismissal of a bill in chancery touching the same subject matter. 
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LIMITATION AND NON-CLAIM--continvep. 
The statute has uo application to a case of that sort. -Roland v. Lo- 
gan, Ex'r, 307 
7. Where one receives the slave of another and promises to account 
for the hire, without any agreen:ent as to the amount to be paid, or 
the time when the hiring should terminate, and the hire become due, 
the hire is payable as it is earned, or, at most, within a convenient 
and reasonable time thereafter; and the owner, after permitting the 
slave to remain with the hirer for a number of years, has not the op- 
tion to treat the entire demand as one continuous item, against which 
the statute of limitations cannot run until the sum last due is paya- 
bie, nor to exempt it as a single item from the operation of the statute 
of three years.— Mims’ Ez’rs v. Sturtevant, 360 
8. A party out of possession of land, which has been held adversely 
for more than thirty years, and after two descents cast upon such 
adverse claimants, loses not only his right of entry upon the same, 
but ail right to recover it by any real action.—Baker et al. v. The Hers 
of Chastang, 417 
9. Persons under age are expressly excepted by the proviso to the 
statute of non-claim, and the fact that the minor has a guardian can- 
not exclude it from the benefit of the proviso.—Moore v. Wal- 
lis, et als. 458 
10. Where to a plea of the statute of limitations, in an action agaiast 
husband aud wife for a debt contracted by the wife whilst sole, the 
plaintiff replies a subsequent promise by the defendants, &c., it is ne- 
cessary for him to prove a promise that is binding upon each, other- 
wise the issue is not sustained and he cannot recover.— Moore. Adm’r, 
v. Lesuer § Wife, 606 
11. A promise by the husband to pay the debt of the wife, contracted 
dum sola, is not in law the promise of the wife, and will not take the 
demand as against her out of the influence of the statute of limita- 
tious. Ib. 
12. The provision in the statute of limitations (Clay's Dig. 327, 2 84,) 
which entitles the creditor to bring suit after the return of an absent 
debtor, &c., applies not only to a resident debtor who has temporarily 
abseuted himself, but to a non-resident who has come into the State 
for the first time after the cause of action accrued; and such non- 
resident, if he has appeared openly, not concealing himself from, nor 
evading the creditor, may rely upon the time he has actually been 
in any part of the State, although he be travelling, and although the 
creditor has no actual notice of his presence.— The Stute Bank v. Sea- 
well, 616 
13. Proof by the plaintiff that the defendant was a non-resident at the 
time the contract was made, or the cause of action accrued, raises the 
presumption of continued absence from the State, and throws upon 
the defendant the burthen of showing when it ceased, and that he 
has actually been within the State a sufficient length of time to create 
a bar under the statute. Ib. 


See Cuancery, 2, 3. 
ExecuTors AND ADMINISTRATORS, 19. 
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MALICIOUS PROSECUTION. 

1. The defendant in an action for a malicious prosecution may prove, 
as evidence of probable cause, what he swore before the committing 
magistrate, whether the facts sworn to were peculiarly within his 
knowledge or not.—Gardner v. Randolph, 685 

2. And as the wife is not a competent witness for her husband, the 
same rule will apply, in such case, to testimony given by her on the 
preliminary examination. : Jb. 


MARRIAGE. 

1. Where a father has executed to his son a voluntary deed, which is 
fraudulent as against creditors or subsequent purchasers, the marriage 
of the son, after its execution and before it is avoided, will not give it 
validity.— Stokes v. Jones, 734 

2. The simple fact of marriage, without any thing further, does not 
constitute the husband, within the meaning of the Statute, a pur- 
chaser of property heid by his wife under a pretended loan for three 
years, without demand &c. on the part of the lender.—Perry v. Gra- 
ham, $22 


MISTAKE. 

1, Where a mistake in a deed is shown by clear and satisfactory proof, 
a Court of Chaneery will reform it, and decree an account against a 
party, who, with notice of the mistake, has purchased the property 
conveyed, and holds it in opposition to the rightful owner.— White- 
head, by next friend, v. Brown, 682 


MULATTO. 

1. A mulatto is defined to be, “a person that is the offspring of a ne- 
gress by a white man, or of a white woman by a negro.”-- Thurman 
v. The State, 276 

2. The Legislature is presumed to use words in their proper significa- 
tion, unless the contrary in some way appears. There is nothing in 
the language of our statutes, or in the popular use of the term “mu- 
latto,” to show that it has been used in the legislation of this State 
otherwise than in its common acceptation. Ib. 

3. The offspring of a white mother and a mulatto father is not a mu- 
latto, within the meaning of the statute, prescribing the punishment 
for rape. &c., when cominitted by a “slave, free negro, or mulatto.” 
(Clay’s Dig. 472, 3 4.) Ib. 


MULTIFARIOUSNESS. 

1. Whether a bill is multifarious, or not, does not depend on the state- 
ments alone, but also on the prayer of the bill. Where, therefore, a 
bill, fled by two to recover a joint demand, contains likewise a state- 
ment of facts that would entitle one of them to a decree for a sepa- 
rate demand against the same defendant, the bill is not liable to a 
demurrer for multifariousness, unless relief is prayed as to the sepa- 
rate demand.—Carpenter § Wife v. Hall et als. Ib. 

2. A bill which seeks relief against the same defendant for an equita- 
ble demand, and another distinct demand of purely legal cognizance, 
is not multifarious, although it prays relief as to both. Db. 
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MULTIFARIOUSN ESS—contTinveEp. 


3. Although a bill is multifarious, and demurred to for that cause, yet 
if the parties proceed to a hearing, and the chancellor, without no- 
ticing the demurrer, renders a final decree on the merits upon one 
matier alone, this court will presume the other portion of the bill, on 
which the objection was founded, to have been waived and aban- 
doned in the court below, and will not dismiss the bill on the ground 
of multifariousness.— Betts et al. v. Betts, 787 


NEW TRIAL. 


1. If aparty, after the grant of a new trial on condition that he pay the 
costs of the suit, without complying with the condition, sues out a 
writ of error to reverse the judgment, it is a waiver of his right to the 
new trial.—Edwards v. Lewis, 494 

2. The grant of a new trial, on condition that the costs be paid by a 
specified day in vacation, is a nullity. (Per Parsons, J.—Darean, C. 
J., expressing no opinion, and Cuitron, J., dissenting.) Ib. 

3. The regularity of the practice of grauting a new trial after judgment, 
as to part, and letting the judgment stand as to the residue of the de- 
mand sued fur, questioned per Parsons, J., and Darcan, C. J.—Cur- 
Ton, J., holding that the practice has been too long sanctioned by this 
court to be now disturbed. Jb. 


NOTICE. 


1. The appearance of a guardian, without objection, on the final set- 
tlemeut of his accounts in the Orphans’ Court, dispenses with the 
necessity of notice.-- Wilson v. Knight, Guardian, 129 

2. Where a motion is made tu enter satisfaction of an execution, whether 
the alleged satisfaction appears by the sheriff's: return or otherwise, 
the pla.utiff 1s eutitled to nouce, and an order ‘directing satisfaction 
to be eutered, without such notice, is cousequently erroueous.--- 
McKissack et al. v. Davis, et als. “3I5 

3. The appearance of the parties, on a motion to set aside a judgment 
and re-iustate the cause on the docket, dispenses with the necessity 
of norice.— Moore v. Easley, Adm’r, 619 

4. A purchaser is chargeable with notice of every deed, which consti- 
tutes a necessary link in his chain of title, and if any such deed be 
clearly frauduleut ou its face, he is not entitled to protection as a bona 
fide purchaser without notice.--Johnson v. Thweatt, 742 

5. A deed for land, frauduieut on its face as against creditore; being 
void, a judginent afterwards rendered against the grantor creates a 
lien, of which a subsequent purchaser from the grantee, and those 
claiming under him, are chargeable with notice, in the same manner, 
as if the purchase had beeu made directly of the original grantor. Jb. 


ORPHANS’ COURT. 


1. When an Orphans’ Court in this State, in the rightful exercise of its 
jurisdiction, has appointed a guardiau for the person and estate of a 
minor, no one else can be recoguised as the lawful guardian, whilst 
such appointment remains unrevoked.— Dupree v. Perry, 34 

2. In such case, the removal of the guardian or ward to another State 
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ORPHANS’ COURT--continuep. 


a 


does not divest the jurisdiction, or confer authority upon its courts 
to appoint a guardian, who can supercede the guardian appointed 
here. Lb. 


. In determining whether the guardianship of a minor shal] be trans- 


fered from this to another State, the Orphans’ Court must necessarily 
exercise a sound discretion, and if the order is refused, the letters of 
guardianship, granted by the court of the State into which the trans- 
fer is proposed to be made, should be treated asa nullity, and as 
confering no right on the persou to whom they have issued. Ib. 


. The design of the settlement, which the statute requires to be made 


before au order can be granted for the transfer of a guardianship 
from this to another State, is to furnish *the court, into which it is 
proposed to be removed, with record evidence of the condition of 
the estate and of the property of the ward, so that such court may 
be able to see by an inspectiou-of the record with what the guardian 
appoiuted by it is justly chargeable. “A settlement that fails toshow 
this is insufficient to authorise the transfer. Ib. 
To authorise the transfer of the guardianship of a minor, under the 
statute, from this State to another, both the guardian and ward must 
reside in the State to which it is proposed to remove it.--Jb. 35 


. Where one, to whom a life estate in slaves is bequeathed in another 


State, and who is appointed executrix of the will, qualifies as such 
and takes possession of the property, the legal title is thereby vested, 
and a subsequent grant of administration to a third person by the 
Orphans’ Court of this Siate, she having removed here with the slaves, 
is a nullity, and will confer no title on purchasers ata sale made by 
such administrator.--Rameu et al. v. Green, Adm’r, 771 


See ADVANCEMENT, 1, 2,-3. 
Estates oF Dreceasep Persons. 
ExecutTors AND ADMINISTRATORS, 
JupemMenT and Decree, 8. 
Trustees, 2,.3. 


PARTNERS AND PARTNERSHIP. 


1. 


The administrator of a deceased partner who comes to the posses- 
sion of a note, payable to the firm, which he claims to hold as assets 
of his intestate, may be sued at law by the surviving partner to recover 
the note or its proceeds.— Calvert v. Murlow, 68 


. A partuer, who is still liable to the creditor for the demand in con- 


troversy, is not a competent witness for him, to prove that, as be- 
tween hi.n and his co-partner, the latter has, by agreement, made the 
debt several and assumed its paymeut.--Hoyt, Ford & Robinson v. 
Murphy, 316 


. Where one partner, in a matter connected with the business of the 


parwiership, does an act to the injury of a third person, which is a 
tort by construction or inference of law merely, his co-partuer is 
equally liable with him for the consequences of the act, and being so 
liable, is an incompetent witness for him, when sued alone by such 
third persoa to recover damages for the tort.--Myersv. Gubert, 467 
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PARTNERS AND PARTNERSHIP--contixvep. 


4. Service of a writ on one partner, after the dissolution of the firm, 
does not authorise a judgment against the other.--Faver § Mount v. 
Briggs, 478 
See Brits or Excuance, 7. 

Estopren, 4. 
Set-orr, 3, 4. 


PLEADING AT LAW. 

1. It is sufficient upon general demurrer that the breach assigned be in 
words which contaiu the sense and substance, though they be not 
in the language of the contract. <A request of payment need not be 
avered, unless such request be a condition precedent ---Calvert v. ° 
Marlow, 67 

2 Ina proceeding by scire facias to revive a judgment affirmed in the 
Supreme Court, it is not necessary to aver that the judgment of af- 
firmance has been certified to the court below. An averment that the 
judgment of the Circuit Court was affirmed, &c., “as by the record 
and proceedings thereon, remaining in the said Cirenit Court, will 
more fully appear,” is sufficient on general demurrer.--Duncan, Adm’r, 
v. Hargrove et als. 77 

3. The objection, that, although some of the defendants may reside in 
another county, branch writs of scire facias cannot issue to revive a 
judgment against them, if of any force, is not available on general 
demurrer.—b. 78 

4. A demurrer to a plea admits it to be properly filed and only brings 
in question its legal sufficiency.---Bobe, Adm’r, v. Frowner § Wife, 89 

5. In an action against husband and wife to recover upon a judgment 
rendered against the wife as administratrix, suggesting a devastavit 
by her, a plea that the defendants intermarried before the rendition 
of such judgment, is no bar to the action, and is properly adjudged 
bad on demurrer. . 

6. Where a suit, abated by the death of the plaintiff, is without notice 
afterwards revived on motion under the statute in the name of a 
third person as his personal representative, the defendant may deny 
by plea the representative character of the new plaintiff, and contest 
his right to maintain the action.— Newman, Ez'r, v. Pryor, 186 

7. In such case, it is not a good objection to the plea on general de- 
murtrer, that the declaration was filed in the life-tirne of the decedent, 
and contains no averment of the representative character of the sub- 
stituted plaintiff. Ib. 

8. A declaration, which unites distinct demands, due in different rights, 
either in the same or several counts, is bad on general demurrer.— 
Kennedy v. Stallworth, Ex’r, 263 

9. A plea in bar is sufficiently certain, if it prima facie shows a bar to the 
action as stated in the declaration, and if there exists any other fact 
or circumstance, not shown by the declaration or plea, that will 
avoid the bar, it should be replied.— Roland v. Logan, Ez’r, 307 

‘10. Where a declaration contains several counts, one of which is good, 
a demurrer to the whole declaration, there being no misjoinder of 
counts, cannot be sustained.— Hooks v. Smith et al. 338 
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PLEADING AT LAW-—~contTINvuEp. 


11. A connt, which, after setting forth a contract for the hire of a slave 
to be employed only ina particular service, discloses a breach of duty 
in that behalf on the part of the hirer, in putting the slave to a differ- 
ent service, and a consequent loss to the owner, is good as a count 
in case.——Myers v. Gilbert, 467 

12. If a sheriff sell land under execution, and consummate the sale by 
executing a deed to the purchaser, the execution, unless the sale is 
set aside, must be considered as satisfied to the extent of the sum 
bid, although the sheriff may not have received the purchase money, 
and being satisfied, the sheriff is liable to the plaintiff, and not to the 
defendant in the execution, for failing to collect ‘it.—Moore v. Bar- 
clay, 672 

13. In a declaration in such case, at the suit of the deféndant in execu- 
tion, setting forth the sale, the execution of the deed, and the failure 
of the sheriff to collect and apply the purchase money,—the additional 
averment that the proceeds of the sale remained, after all executions 
in the hands of the sheriff were satisfied, does not change the legal 
effect of the previously stated facts, nor warrant the conclusion that 
the executions in his hands were satisfied otherwise than by the 
sale. Ib. 

14. Nor does the further allegation, that the plaintiff in such suit is en- 
titled to the proceeds of such saie, aid the averment of satisfaction and 
show that it arose otherwise than by the sale, since it is but the state- 
meut of a legal conclusion from the facts, and does rot'show a right 
in the plaintiff, if the facts themselves do not. Ib, 
See Disconrinuance, 1. 

VARIANCE, 1, 2. 


PRACTICE AT LAW. 

1. If an appeal be taken from the judgment of a justice of the peace, 
within five days after it is rendered, it cannot be dismissed because no 
bond has been executed, if the appellantis ready to give the bond when 
the motion to disiniss is made.——Hendersca v. Plumb & Robbins, 74 

. A declaration or statement is not necessary, in a proceeding by mo- 
tion against a constable and his securities for his failure to return an 
execution. Ib. 

. It is in the discretion of the primary court to permit a plea to be 

filed at any time before the trial of a cause, aud the exercise of such 

discretion is not revisable on error.---Bobe, adm’r, v. Frowner § Wife, 89 
If an administratrix marries pending a suit against her as such, the 

plaintitf may proceed to judgment without making the husband a 

party. Ib. 
Where a witness is subpaenaed, as well to testify as to bring papers 

into court, the party, at whose instance the subporna issues, may re- 
quire the production of the papers, without introducing the witness 

generally .---Martin, ex'r, v. Williams, adm’r, 190 

6. Where testimony offered is relevant, it cannot be excluded za liming, 

but the opposite party, if he desires to raise any question as to its 
legal sufficiency, should do so, by asking of the court an appropriate 
charge.--- Brazier § Co. v. Burt, 201 
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PRACTICE AT LAW--continvep. 

7. lf process issue against one, and a declaration is filed against »no- 
ther person, the latter should not be put to his plea, but may set it 
aside on motion.---Otis et al. v. Thorn, 395 

8. When the evidence objected to is clearly poiuted out, and is illegal 
ou its face, it is not necessary that the party objecting should specify 
the grounds of his objection, but in such case a general objection 
will be sufficient.—Cunningham’s Ex'r v. Cochran § Estill, 479 

9. Although a demurrer opens the pleadings and ieaches back to the 
first error committed, yet it cannot be visited, in favor of the party 
demurring. upon separate and distinct pleas, on which he has pre- 
viously taken issue.—Moore, adm’r, v. Leseur § Wife, 606 

10. Where ‘a party, without cbhjection, takes issue on a bad plea and 
goes to trial, he cannot afterwards avail himself of the irregularity. 1b. 

41. By the common law, when the plaintiff failed to demur to the plea 
of nil debet pleaded to ‘debt on a specialty, he was bound to prove 
every allegation in‘ his declaration. Our Statute, (Clay’s Dig. 840, 
2 152,) changes the common law in this respect, so far as to dis- 
pense with proof of the execution of the instrument declared on, 
whether under seal or not, unless denied by plea supported by affi- 
davit, but the plaintiff is still Bound to produce the instrument on the 
trial, aud if, when produced, it varies from that described in the decla- 
ration, the defeudant may move to reject it, or test its legal sufficiency 
by demurrer to the evidence. Ib. 

12. Where a sole plaintiff dies during the pendency of the suit, a judg- 
ment rendered in his name is a uuility, aud the court, in which it 
was reudered, may set it aside at a subsequent term, and re-instate 
the cause on the docket.---Moore v. Eusley, adm’r, 619 

13. In such case the action is not discontinued by the failure ofthe 
personal representative, for more than two years, to have the judg- 
meut set aside and the suit revived, but the court, in contemplation 
of law, is to be cousidered as still having jurisdiction of the cause. Jd. 

14. Upon the death of the plaintiff pendeute lite, it is not necessary, if 
the defendaut has been regularly brought iuto court, to sue out 2 
scire fucias, but the practice is to suggest his death, and if the sugges- 
tion is not denied, it is entered of record. and on the production of 
the letters testamentary or of administration, the cause is revived 
aud immediately proceeds in the name of the personal representa- 
tive.--Ib. 620 

15. Where notice of a motion to set aside a judgment of non-suit is 
merely entered on the motion docket, but neither acted on, nor called 
to the attention of the court, a general order that “all causes, mo- 
tions, or other proceedings, now pending and not otherwise disposed 
of. be continued,” &c., cannot have the effect to continue the motion 
in court, and authorise the setting aside of the judgment at a subse- 
queut term.—Gunnells v. The State Bank, 676 


PRINCIPAL AND AGENT. 

1. Where one, for himself and as the agent of a third person, purchases 
laud on their joint account, but exceeds his authority in the price 
agreed to be paid, such third person, in the absence of collusion be- 
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PRIN CIPAL AND AG BCT cnnsentiien 


tween the vendor and the agent, or of notice on the part of the for- 
mer that the latter was transcending his powers, must either abide 
by the bargain, or repudiate it in toto. A principal cannot, of his 
own mere authority, ratify a contract, made by his agent, in part, 
and repudiate it as to the rest. He must either adopt the whole, or 
none.—Crawford et al. v. Barkley, 270 
. If, in such case, the: principal should repudiate the contract, the 
ageut would be bound by it, and the lien of the vendor for the unpaid 
purchase money could be enforced against him. Ib, 
. The declarations ef the president of a Bank are not admissible to 
charge.the Bank with a hiability, merely on the ground that he is 
president; but to rendersuch declarations admissible, they should, 
as those of any other agent, be made at the time of doing some act 
required of him by his office, or in the execution and within the scope 
of an authority delegated to him.—Cunningham's Ex’r v. Cochran § 
Estill, 479 


See Action, 1 
TroveR AND Conversion, 5. 
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QUO WARRANTO. 


1. When no object, in referene either to the public or to indévidnals, 
can be gained by a proceeding m quo warranto, the cause cannot and 
ouglit not to be permitted to progress.—The State v. The Centreville 
Bridge Co., 678 


RECOGNIZANCE. 


1. A recognizance to appear and answer an indictment, to be prefered 
at a future time against the principal recoguizor, need not set out the 
offeuce charged with the technical accuracy reqnired in the indict- 
ment, but it will be sufficient, if the offence be substantially de- 
scribed.—- The State v. Weaver et als., 293 

2. Acharge of “ persuading and inducing a negro woman slave, named 
A., the property of J. K., to leave her master's premises and employ, 
with a-view to take said slave to another State and convert her to 
his own use.” though uot in the technical language of the statute, is 
a substantial description of an offence embraced by its provisions. Jb. 


REDEMPTION OF LANDS. 


1. Where the sheriff pays the amount due on an execution in his 
jrauds, and no entry of satisfaction is made of record, the plaintiff 
and defendant are the only persons who can insist on the payment, 
as a discharge of the judgment; and if they waive their right to do 
so, the judgment, notwithstanding such payment, must be regarded 
as a subsisting judgmeut, under which lands of the defendant, pre- 
viously sold by virtue of legal process, may be redeemed under the 
statute.— Mooney § Black v. Parker, 708 


RIGHT OF PROPERTY, TRIAL OF. 
See Evipence, 16, 17. 














$92 INDEX. 


RIADS, BRIDGES AND FERRIES. 


1. The Act of the 6th March, 1848, was intended to confer on Jacob 
Maberry the rights and privileges granted to the Ceutreville Bridge 
Company, freed from all liability to forfeiture for any previous act or 
omission of the company.— The State v. The Centreville Bridge Co. 678 

2. The proviso to the Act of the 6th Mareh. 1848, saving “any suit or 
suits, now pending in favor of or against” The Centreville Bridge Co., 
was intended to apply only to suits by the company against indi- 
viduals, or by individuals against the company, and not to a pre- 
ceeding then pending to declare the charter forfeited. Ib. 





See Commissioners’ Court, 1, 2, 3. 


SABBATH. 
See Contracts on. 


SALES, JUDICIAL. 


1, The sale of land by a sheriff, underan execution, the return day of 
which has passed, is void, and confers no title on the purchaser.— 
Smith v. Mundy, 182 


SCIRE FACJAS. 


1, The legal sufficiency of an indictment cannot be tested upon de- 
murrer to the scire facias issued on a forfeited recognizance, but the 
defendant should appear aad answer to the indictment itself.— The 
State v. Weaver et als. 293 

2. A scirve fucios will lie to revive a judgment, on which no execution 
has issued within ten years, notwithstanding an execution issued 
thereon within a year anda day. The 3d sect. of the Statute of 1835, 
(Clay's Dig. 206.) inhibits the issuance of execution on a judgment 
under such circumstances.— Shackelford v. Miller et al., 675 


See Executors, anp. ADMINISTRATORS, 6. 
Pieapine at Law, 2, 3. 


SET-OFF. 


1. To render a demand available asa set-off, the.defendant must be 
entitled to a subsisting legal right.of action on it, acquired before the 
commencement of the suit.--McDade et al., adm’rs, v. Mead, use §¢. 214 

2. The endorsemeut of a note by the payee toG., with the understaad- 
ing that if G. can use it as a set-off to a demand held against him by 
M., hie is to pay the amount of it, otherwise it is to be returned to the 
payee, does uot confer ou G. such a property in the note, as will ew- 
able him to use it as a set-off against M.’s demand. 1d. 

3. According to the construction placed upon the statute, allowing 
partners to be sued severally, it does not authorise a demand due by 
the firm to Le set-off against a separate debt due to one of the part- 
ners.— Hoyt. Ford § Robinson v. Murphy, 316 

4, Where, upon the dissolution of a partnership, one of the partners, 
upon valuable consideration, agrees with the other to pay all liabili- 
ties of the firm, such agreement will authorise a joiut creditor, al- 
though not a party to the cgr -ileut, to treat his demand as the sev- 
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SET-OFF--conTInvuep. 


eral debt of the partner who has thus assumed its payment, and te 
set it off in a suit, brought by such partner to recover a debt due to 
him individually. Ib. 
5. The right of set-off did not exist at common law, but a defendant, 
who had a demaud against the plaiutiff£ was compelled to resort 
either to his cross action, or a bill in chancery.—Wiite et al. v. The 


Governor, use §c. 767 
6. The statute of set-off (Clay's Dig. 338) does not apply to suits, in- 
stituted by the State against ite debtors. Ib. 


SHERIFFS, THEIR DEPUTIES, AND SECURITIES. 


1. Parties, sought to be charged on notion as the securities of a sheriff, 
may contest the fact of their suretyship, and tutroduce proof to show 
that they were not his securities at the time of the supposed default. 
Dixon, use §c. v. Caskey, Si ff, et als., 97 

. Where the effice of sheriff is declared vacant by an order of the 
judge of the County Court, in consequence of his refusal to give a 
new boud, his securities are not liable for his failure to returu an ex- 
ecution, the return day of which had not elapsed, when such order 
was made. - -% It. 

3. Where an execution, on its face, is returnable at a time anterior to 

the term, to which by law it shouki have been made returnable, it 
may be amended, but until amended, the securities of the deputy 
sheriff or deputy bank marshal are not llable for money collected on 
it, by sueh ieputy, ‘after the day en which it was on its face 
returnable, aud which he has failed to pay over.--(Darean, C. J., 
dissenting. )--Forward et al. v.: Marsh, 645 

4. The same rule applicable to common law actions against the sheriff, 

for failing to pay over money collected by virtue of his office, applies 

where the deputy is sued by the principal sheriff for a similar de- 

fault.--Nelms v. Williams, 650 
The decisions, which hold-that a demand must be made of the sher- 

iff to eutitle a party to the summary remedy provided by statute, are 

predicated on statutes that give these remedies, aud, therefore, can- 
not be regarded as authorities in actions not founded upon them. Jb. 

6. It is the duty of a deputy to pay over to the principal sheriff all mo- 

nies collected by him as such, within a reasonable time, and if he 
fail to do so, an action may be maintained against him without a 
previous demand. Ib. 

7. The bound ofa sheriff. payable to the person, who for the time being 

holds the office of Governor, in his official character, and his succes- 
sors in office, is to be regarded as payable-to the office, and not to the 
person of the incumbent, and a suit upon it in his individual name 
cannot be maintained.—Bagby, use. §c., v. Baker et als. 653 
8. In an action against a sheriff, for failing, through mere negligence, 
to make the money on an execution, or to return it according tovits 
mandate,. the amount of the execution is the measure of damages, 
notwithstauding the defendant may have continued entirely solvent. 
Evans et als. v. Tie Governor, use §c, . 659 
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SHERIFFS, &c.—contTINvED. 

9. The mere failure of the plaintiff to enforce satisfaction of his execu- 
tion from the defendant, whe he could have done so, does not im- 
pair his remedy against the sheriff, who has committed a previous 
default in not making the money on the execution, or in not return- 
ing it. Ib. 

10. A sheriff, by whom an execution has been levied on personal pro- 
perty, whilst the execution is in force. may sell after the return day 
of the writ, and having the power to sell, he may receive the money 
in satisfaction of the execution, without a sale, and by such receipt 
and failure to pay it over to the plaintiff, sulject his securities to lia- 
bility therefor. Ib. 

41. The Act of 1843, repealing so. much of the Act of 1812 as allows the 
sheriff half commissions ou the amount of an execution, where a 
levy has been made and the sale stayed by process of law, wus not 
intended to operate retrospectively. so as to deprive him of commis- 
sions, to which he had thus become entitled, but which had not been 
collected when the repealing act was passed.---Barron, adm’r, v. 
Tart, 668 


See Action, 5. 
Costs anp Taxation or, 2. 
Damaces, 2. 
Repemrtion, Ricut or, 1. 


SLANDER. 


1.-In an action of slander, the defendant may prove the facts and cir- 
cumstances, in reference to which the words were.,spoken, for the 
purpose of shawing that he did not intend by the use of them to im- 
pute to the plaintiff the crime, which, standing alone, they would 
naturally import.r-- Williams v. Coaley, 206 
2. In an action of slander, the general bad character of the plaiutiff may 
be given in evidence, under the general issue, in mitigation of dam- 
ages, notwithstanding the defendant may have also interposed the 
plea of justification.---Pope v. Welsh’s Adm’r, 631 





STATUTES, CONSTRUCTION OF. 


1. The 1st and 2d Sections of the Act of 1837, relative to the licensing 
of pedlers, and the penalty for peddling without a license, being in- 
cousisteut with, are repealed by the Act of 1848.—Hirschfeldrr v. The 
State. 112 

2. According to the construction placed upon the statute, allowing 
partners to be sued severally. it does not authorise a demand due by 
the firm to be set-off against a separate debt due to one of the part- 
ners.—Hoyt. Ford § Robinson v. Murphy, 316 

3. The rule, that where, in penal statutes, general words follow an enn- 
meration of words of a particular and specific meaning, such gene- 
ral words are to he held as applying only to persons or things of the 
same kind as those designated by the particular words, is but a rule 
of construction, to enable the court to ascertain the intention of the 
Legisiature,.aud when that intention is apparent, can no more be al- 
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STATUTES, CONSTRUCTION OF—continuep. 
lowed to govern in the exposition of penal, than any other statutes. 
Foster v Blount, 687 

4, The Act of 1848, imposing a penalty upon clerks for receiving more 
or greater fees than are allowed by law, was intended to afford a 
reme:ly to all persons from whom such clerks have receive: exces- 
sive fees, whether in matters touching the administration of estates, 
or in other cases. Dd, 


See Arrirmance, DaMmaceEs on, 1, 2, 3. 
ATTACHMENT, 1, 2, 3, 4. 
Bints or Excuayee, 3. 
ConstiTuTionaL Law, 1, 3. 
Costs, AND TAXATION OF, 2. 
Execution, Property ExtMPT From, 1, 2, 3. 
Executors aND ADMINISTRATORS, 10. 
Limiration, &c., 12. 
Mutatto, 1, 2, 3. 


SUPERSEDEAS. 


1. If a writ issued from a court of competent authority has been super- 
se.led. after it has come into the hands of the proper officer, it is the 
duty of the party against whom it issued to have the officer uot:fied 
of the supersedeas, in such manner, that he will be protected in re- 
fusing to execute the writ.—Payne et als. v. The Governor, use §c. 320 

2. An officer, having a valid execution in his hands, must be served 
with a written order fron: competent authority, requiring him to sus- 
pend all action upon it, befure he can be held liable for obeying its 
mandate. pb, 

3. The writ of audita querela not being in use here, the proceeding by 
petition and supersedeas has been substituted for it, and is the proe 
per mode of presenting a defence, in cases where execution has is- 
sued on a summary judgment, without a previous opportunity tothe 
defendant to appear and coutest it.—Dunlap v. Clements et als. 773 


SURETIES. 


1. Where. by agreement between the creditor and principal debtor, 
founded on valuable consideration, the day of payment of a bill or 
note is postponed, it is such an alteration of the contract as discharges 
the surety. without regard to the time of the extension, or whether it 
has operated to the prejudice of the surety or not.-—Haden et al., ex’r$, 
v. Brown, 43 

2. Where a creditor has taken a deed of trust from the principal debtor 
to secure the payment of his demand, the surety is not discharged 
by the refusal of the creditor, on request, to sell the property cun- 
veyed by the deed. Ib, 


See AppeaLs rrom Justices, 2. 
Bonps, &c., 2, 3. 
Cuancery, 22, 23. 
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TENANTS IN COMMON. 

If one tenant in common of a chattel sell the entire property, it is a con- 
version, for which trover may be maintained by his co-tenaut.—Per- 
minter v. Kelly; 716 


See Apverse Possession, 1. 
Huspanp anp Wiper, 3. 


TROVER AND CONVERSION. 


1. Ifone, to whom a slave is bound as an apprentice for a term of 
years, before the expiration of such term, reuounces his trust, and 
suffers the slave to be converted by a third person, the owner will 
become entitled to the immediate possession, and may bring trover 
for the conversion.— Tucker & Wife v. Magee, 100 

2. A recovery in trover, without satisfaction, does not invest the de- 
fendant with the title to the property, and is consequently no bar to 
a subsequent action of the same kind against one who claims under 
him.— Spivey v. Morris, 254 

8. If one hires a slave for a particular service, and afterwards appro- 
priates him to a service different from that contemplated by the con- 
tract, and the slave is lost, the hirer is liable in trover for the value of 
the slave, although the loss was the result of inevitable casua!ty.— 
Hooks v. Smith, et al. 338 

4. If one tenant in common ofa chattel sell the entire property, it is a 
conversion, for which trover may be maintained by his co-tenant.— 
Perminter v. Kelly, 716 

6. An agent, either with or without notice, is liable in trover for an act, 
which, if done by his principal, would amount toa conversion of the 
property of another. Ib. 


TRUSTEE AND CESTUI QUE TRUST. 


i. Where property is bequeathed to one in trust for others, the trustee 
is regarded at law as the legatee, and his cesfus que trust are not neces- 
sary parties to a settlement of the administration.— Gaunt § Wife v. 
Tucker's Executors, 27 

2. Ordinarily trustees must account with a Court of Chancery as to the 
management and situation of the trust estate, but it cannot be as- 
sumed as a legal conclusion, that no trust can be created by deed, 
the annual proceeds of which could properly go into the hands of a 
guardian. as such, and be administered in the Orphans’ Court.— Wil- 
son v. Knight, Guard’n, 129 

3. Where the trustee of an infant is also its duly appointed guardian, 

and, as such, has annually, for fifteen years, accounted with the Or- 

phans*’ Court, for the proceeds of the trust estate, and been allowed 
credits exceeding in amouut the yearly income of the estate, other 
than that embraced by the trust, his acts will be regarded as a recog- 
nition of his right to such proceeds, as guarilian, and unless some 
error or mistake is shown, willestop him from denying it. Ib. 

4. Where a trustee, to whom a sum of money is bequeathed in trust, to 
be put at interest for the benefit of the cestuis que trust. leds it, at the 
legal rate of interest, in the State in which the testator resided at the 
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TRUSTEE, &c.—continvep. 
time of his death, and where the funds then were, he will not be re- 
moved from the trust, because he refuses to put it at interest in ano- 
ther State, where the legal rate of interest is higher.—Lewis v. Cook & 


_ Mtchell, 334 
5. Whether, if a trustee lends the trust funds upon personal security 
alone, and a loss ensues, he will not be liable—QuverE? db. 


§. The trustee in a deed of trust for the benefit of creditors, when sued 
at law by one of the cestuis que trust, may, with the assent of the gran- 
tor, defeat a recovery by showing that the security was obtained by 
fraud or that the debt has been paid.— Drake v. Moore, 597 
See Cuancery, 7. 

USURY. 

1. A charge by a commission merchant of five per cent. in addition to 
legal interest, for accepting and advancing the money to pay a bill or 
draft, drawn on him by a customer, without funds in hand, if intended 
merely as a fair compensation for the risk, trouble, and expense in- 
curred, is not illegal.—Swilley & Riley v. Lyon § Baker, 552 
See Cuancenry, 20. 


YARIANCE. 

i. It is often a matter of difficulty to determine whether an action is 
in form ex contractu or ex delicto. Perhaps the best criterion is this; if 
the cause of action, as stated in the declaration, arises from a breach 
of promise, the action is ex contractu, but if from a breach of duty. 
growing out of the contract, it is in form ex delicto, and case.— Wilkin- 
son V. Moseley, 288 

2 But whether an action be in form assumpsit or case, the proof must 
correspond with the declaration. Where, therefore. the declaration 
alleges merely the hiring of a slave and the promise of the defendant 
to treat the slave with care in case of sickness and to call in a phy- 
sician, if necessary, and from the non-observance of these promises, 
deduces the plaintiff's right to recover, proof that the slave was hired 
in a particular place and fora particular service, and that it was a 
term of the contract that the slave should not be re-hired and sent 
from that place, or be employed in a different service, is variant from 
the declaration, and will not authorise a recovery. Ib. 

3. An averment in a declaration, that au execution was returnable ac- 
cording to the statute, is to be understood as meaning, that the exe- 
cution was returnable, on its face, to the term of the court, to which 
by law it should have been made returnable, and if, when offered in 
evidence, it appears to be returnable at a time difiereut from that, it 
should be excluded on account of the variance.—Forward et al. v. 
Marsh, 645 
See Ixpictment, 12. 


VENDOR AND VENDEE. 

i. Where the vendor of real estate has executed his bond conditioned 
to make title on the payment of the purchase money, the contract is 
considered by a court of equity in the nature of a mortgage, with 
all its equitable rights and incidents.— Conner et al. v. Banks, 42 
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VENDOR AND VENDEE—continvep. 


2. In such case, the debt being regarded as the principal and the lien 
as an.incident to secure its payment, the assignment of a note given 
for the purchase money, unless otherwise agreed upon, necessarily 
operates as a transfer of the lien. Ib. 

3. The lien thus acquired will not be lost by the assignee extending 
the day of payment, and taking a new note for the purchase “money 
in his own name, but will continue to attend the debt, until it is paid, 
or extinguished, or the lien itself is destroyed by contract between 
the parties. Ib. 

4.. Where the vendor has no title, and cannot procure or cause one to 
be made, the law does not impose on the vendee the useless cere- 
mony of preparing and tendering a deed, before he can apply to a 
court of equity for a rescision of the contract, since he would not be 
bound, under such circumstances, to accept the deed, althougl: the 
vendor should be willing to execute it.—Read v. Walker, 323 

5. A vendor of land, who has executed his bond, conditioned to make 
title when the purchase money is paid, holds the legal title to the 
land as a security for the payment of the purchase money, aud all 
the iucidents of a mortgage, so far as the lien is concerned, attach to 
such a contract.—Kelly v. Payne, 371 

6. Where, in such case, the vendor transfers by endorsement the note 
given for the purchase money, a court of equity, unless by the con- 
tract of transfer it is otherwise agreed,. will consider the transfer of, 
the note as a transfer of the lien, and regard the vendor as holding 
the legal title to the land in trust to secure the payment of the debt; 
but if the vendor afterwards, on the failure of the maker to pay it, 
takes up the note, the debt, with the security for its payment, is re- 
vested in him, and he may subject the land to its satisfaction. Ib. 

7. The recovety of judgment on the note by the endorsee against the 
maker, and its payment by the vendor, after his liability as endorser 
had been fixed by the issuance of execution and return of no pro- 
perty, cannot, in such case, operate as a satisfaction of the debt, or a 
discharge of the lien; but such payment, being regarded as a dis- 
charge of his own liability merely, will entitle the vendor to the equi- 
table interest in the judgment, and, the legal title in the land being 
still in him, he can subject it in equity to the satisfaction not only of 
the principal and interest, but the costs of the judgment. Ib. 

8. A purchaser is chargeable with notice of every deed, which consti- 
tutes a necessary link in his chain of title, and if any such deed be 
clearly fraudulent on its face, he is not entitled to protection as a bona 

Jide purchaser without notice.- -—Johnson v. Thweatt, 742 

9. A deed for land, fraudulent on its face as against creditors, being 
void, a judgment afterwards rendered against the grantor creates 2 
lien, of which a subsequent purchaser from the grantee, and those 
claiming under him, are chargeable with notice, in the same manner, 
as if the purchase had been made directly of the original grantor. J2. 


See Cuancery, 5, 6, 10, 11, 12, 13, 14. 
“ Pieapinc snp Practice, 5, 6. 
PRINCIPAL AND AGENT, 1, 2. 
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WILLS. 


1 


2. 


. A testator, after devising a very large estate, both real and personal, 


to his widow and children, directs that each of the children shall re- 
ceive out of ita good education, and that it shall be divided when the 
oldest son attains the age of twenty-one, or the oldest daughter the 
age of eighteen and marries, unless the widow should marry, or de- 
sire an earlier division, in either of which events her share is to be 
set apart to her. Until the division takes place, the family residence 
is to be kept up for the use of the widow and children, and “the 
family expenses, economically made,” are to be paid by the execu- 

tors out of the “joint funds” of the estate. The testator further di- 

rects that his executors shall pay fifty dollars annually to the church, 

of which he was a member, so long as the estate remains undivided, 
and “a joint stock” for the use of the family. Held— 

1. That it was not the intention of the testator that the executors 
should keep a separate account against the widow and children 
for their respective expenses, but that the entire expenses of the do- 
mestic establishment should be a charge upon the common, or 
joint fund. 

2. That a reasonable construction should be given to the will, in as- 
certaining what expeuses fall within its provisions, as expenses 
“ economically made,” and that in construing it, the circumstances 
under which it was made, the state of the property, and the con- 
dition of the family should all be considered. 

. That so construing it, the reasonable expenses of the widow, in 
Visiting with her youngest daughter and servant, the eldest daugh- 
ter, then at school in another State, for the purpose of looking to her 
education, might well be regarded as a proper charge against the 
estate in favor of the executors.—Moore’s Executors v. Moore's Distri- 
butees, 242 
In this State, a married woman, with the assent of her husband, may 

make a valid will of her choses in action, in his favor.—(Parsons, J. 

dissenting. )—Burton et al. v. Holly, 408 


wo 


8. Married women are not embraced by the statute of wills of 1806, 


4. 


c~ 5) 


(Clay’s Dig. 596, 3 1,) and could not, by virtue of that statute, make 
a valid devise of their real estate.—Baker, et al. v. The Heirs of Chas- 
tang, 417 
Although the will of a married woman be admitted to probate in the 
Orphans’ Court, yet such probate is not conclusive upon her right to 
devise her real estate, and the heir, upon ejectment brought to re 
cover the land attempted to be devised, may call in question the le- 
gal effect of the will asa muniment of title, and show that it was 
ineffectual to pass the estate, no power to make such will having 
been reserved to, or acquired by the testatrix. Ib. 


. A bequest of property in trust for certain slaves, whom the testator 


attempts by his will to emancipate, is void, and the property thus 
bequeathed falls into the general residuum of the estate for distribu 
tion.-—Pool v. Harrison, 515 


. A testator, after giving specific legacies to his wife and children, and 


several grand-children, children of a living daughter, bequeathed the 
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WILLS--continvep. 


residue of his property as follows: “The remainder of my property, 
&c., I give to be equally divided among my legatees. agreeably to the 
laws of the State in which I reside.” Held—That the words follow- 
ing the term, Jegatees. restrict it to such of the testator's legatees as 
could have claimed his estate, had he died intestate, that is, to his 
wife and children ——Smith et als. v. Martin’s Executors, 819 
See Estares Tam ann in Remarnper, 1, 2, 3. 
ExecuTors AND ADMINISTRATORS, 5. 


WITNESS. 


1. One, whose debt, without request, has been assumed by a third per- 
son, dves not thereby become his debtor, and is consequently acom- 
peteut witness for him, when sued on his promise, to prove the con- 
sideration on which it was founded.—Beall § Co. v. Ridgeway, 117 

2. Where the surety on a note extinguishes it, by giving a new note 
with a third person as principal, and himself as surety, the principal 
in the original note is a competent witness fur such third person, 
to show that the substituted note was given for the accommodation 
of the surety, and under the promise that he would pay it.--Wrigit, 
Adm'r, v. Lewis, 194 

3. To render a witness incompetent on the ground of interest, it must 
be shown that he will either gain or lose by the effect of the judgment. 
or that the record will be evidence for or against him in another suit. Jb 

4. In an action against an attorney for money collected by him on a 
note, the principal in the note is an imcompetent witness to prove 
that he has paid it tothe defeudant.—Moore § Jones Alim’rs, v. Hen- 
derson, 232 

5. B., for himself and as the agent of C., purchased land on their joint 
account. and afterwards relinquished his interest therein toC. ‘The 
vendor filed his bill against both, to subject the land to the payment 
of the purchase money, and B., having failed to answer, a decree pro 
confesso was rendered against him. Held--That B. was a conipetent 
witness for the complainant to prove the price agreed to be paid: 
that if his interest was not balanced, it preponderated against the 
party, by whom he was introduced.—Crawford et al. v. Barkley, 270 

6. A partuer, who is still liable to the creditor for the demand in con- 
troversy, is not a competent witness for him, to prove that, as be- 
tween him and his co-partner, the latter has, by agreement, made the 
debt several anJ-assumed its payment.--Hoyt, Ford § Robinson v. 
Murphu, 316 

7. The interest of a legatee, whose legacy has been paid, is too remote 
and contingent, to render him incompetent as a witness for the ex- 
ecutor.—Cleland v. Huey et al., Adm’rs, 343 

8. The competency of a witness is presumed until the contrary is clearly 
shown, and the mere fact that the witness has intermarried with the 
daughter of the testator does not show that he is legally interested in 
@ suit, brought against the executor in his representative character. 
The rule would be different, if the suit was against the personal rep- 
resentative of an intestate. 1b. 

9. If a witness can state the substance of the whole testimony given 
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by a deceased witness on a former trial, he is competent to testify, 
although he cannot repeat the precise language of thedeceased. Ib. 
10. Where one partner, in a matter connected with the business of the 
partnership, does an act to the injury of a third person, which is a 
tort by construction or inference of law merely, his co-partner is 
equally liable with him for the consequeuces of the act, and being so 
liable, is an incompetent witness for him, when sued alone by such 
third person to recover damages for the tort.---Myers v. Gilbert, 467 
11. If a witness becomes interested in the event of a pending suit by the 
act of one of the parties, without the assent of the other, he is not 
thereby rendered incompetent to testify in behalf of the latter, although 
the interest thus created is in his favor.---Jones’ Ex'vs v. Hoskins, 489 
12. The donor of property is not liable to the douee on a failure of title, 
aud has, therefore, no such interest in sustaining the title of the donee, 
as will exclude him from testifying in his favor. Ib. 
13. The credit of a witness cannot be impeached by showing particular 
acts of immorality, disconnected with the question of veracity.—Nu- 
gent v. The State, 521 
14. The payee of a bill is a competent witness for the drawer, in a suit 
against him by the endorsee, to impeach its validity.—- The State Bank 
v. Seawell, 616 
15. The grantor in a deed is a competent witness to impeach it.--Nor- 
ton & Wife v. Linton, 692 
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